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A.

Preliminary Statement

This is a case of great national importance.
It is also a case of first impression. The principal
expert witness for the appellees testified at the trial "this
Court makes history " (R. 527 ) . The appellant, Reynolds
::\Ietals Company, joins in that proposition.
This is the first case in the history of the country in
which an aluminum company has been alleged to have
caused injuries to a human being through the emission
of fluorine compounds · from its plant.
It is, moreover, the first case in which it has been
claimed in any court that the concentrations of fluorine
compounds emitted by the appellant's plant could cause
human injury.
Fluorine compounds are present in small concentrations
everywhere in nature-in the air we breathe, in the water
we drink, in the food. we eat, as is shown by the evidence
presented by all parties. In many cities fluorides are
deliberately added to the drinking water because of their
supposed beneficial effect upon the teeth, to which benefit
appellees' expert testified (R. 537) . They are currently
being incorporated in certain brands of tooth paste. They
are emitted by many industrial processes. In small enough
concentrations, they are entirely harmless (R. 267, 399,
537, 855, 977-8, 1598-1600) . This fact is not disputed.
Commercial production of aluminum is impossible with
out the emission of slight concentrations of fluorides in the
form of gases, fumes and particulates. The appellant ' s
plant in question takes elaborate precautions to insure
that only an irreducible minimum of the by-products of its
manufacture, including fluorides, shall escape into the air
(R. 430-1 ) . Nevertheless, slight concentrations of fluorides
do escape and will continue to escape.
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Aluminum is vital to our national security, and it is a
metal of rapidly increasing importance to the entire
economy. A court should be loath to adopt principles of
law which would, in effect, make every aluminum plant
liable for the ilnexplained miscellaneous ailments of the
population for miles around. The injustice and the
colossal burden of such a liability are apparent.
This, however, is the burden which the Court below has
imposed on the appellant. Despite elaborate precautions
taken, with no evidence whatever that injury by these
fluoride emissions was foreseeable, and with no substantial
evidence that these emissions in fact caused any injury
to the appellees, that Court improperly allowed the ques
tion of negligence to go to the jury, apparently in part
through a misapplication of the inference of res ipsa
loqttitur. Having done so, the Court then embodied this
misapplication of res ipsa loqnitttr in its charge to the
jury, in effect imposing upon the defendant an irrebut
table presumption of negligence.
B.
1.

Summary of Facts

The nature of the complaints

From December, 1946 to November, 1950 the three
appellees lived together on a cattle farm near Troutdale,
Oregon, about a mile and a half upwind from the defend
ant's aluminum plant. Beginning about the middle of
1947 they claim to have acquired a number of symptoms,
which were fully developed by 1948. These alleged symp
toms, which varied somewhat among the three, included,
among other things, excess weight, stiffness of the spine,
pains in the joints, liver impairment, flatulency, polyps in
the nose, sinusitis, shortness of breath, diarrhea, excessive
sweating, clicking in the ankles, wheezing, mottling of the
teeth, indigestion, hypothyroidism and bladder irritation
. (R. 1913-5, 1933-4, 1939-40, 1984 ) .
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The Martins began to consult doctors, in all some 16
of them. Of these, five testified at the trial in a speculative
fashion and with varying degrees of hesitation that the
appellees were victims of fluorosis, although not neces
sarily with regard to all of these symptoms. The character
of this testimony is considered in detail below.
None of these doctors claimed ever before to have seen
or heard of flluorine producing such symptoms in this
country. Each replied in the negative as to whether the
appellees showed the two concrete signs commonly re
garded as tests for the excess intake of fluorine-skeletal
changes as shown by. X-rays and an abnormal level of
fluorine in the urine.
On the other hand, five doctors called by Reynolds tes
tified that the Martins' symptoms could not conceivably
be attributed to fluorine.
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The nature of the appellees' exposure to fluorides

The appellees introduced no evidence as to the level of
intake of fluorides that would ordinarily be considered to
involve a risk of injury. Neither did they offer evidence
as to the amounts of fluorides which they in fact took in,
except through a Reynolds employee.
This employee testified to measurements which showed
that an individual living on the appellees' land would
have absorbed less than one milligram of fluoride per
day if the level of fluorides was constantly at the high
est reading ever taken at a point a mile closer to the plant
than their property (R. 1131-2, 1452-3). This evidence is
uncontested. In the four years in which they lived in
the area each appellee could not, therefore, have absorbed
as much as 1,400 milligrams' of fluorine altogether. It
takes 28,350 milligrams to make an ounce. Consequently,
each appellee during the entire four-year period could
not have absorbed as much as 1/20th of an ounce of
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fluorine. This tiny quantity is thus claimed to have pro
duced the appellees ' gross and continuing symptoms.
Reynolds also presented evidence that the ordinary
symptom of fluorosis, changes in the skeletal structure,
occurs in from five to six years if the intake is about
120 milligrams per day (R. 1470 ) . Again, this evidence
is uncontested. Thus, if the appellees had been exposed
continuously to a concentration of fluorides 120 times the
maximum to which they are ever known ·to have been
exposed, there still would have been no ordinary symptom
of fluorosis during their four-year residence.
3.
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The nature of the appellant's production of fluorides

The defendant clearly had no means of foreseeing that
the amounts of fluoride released from an aluminum plant
could or would cause injury to human beings under any
circumstances, much less injuries of the type and under
the circumstances here alleged. No evidence was intro
duced by the appellees that any such injury was foresee
able.
Aluminum has been produced by electrolysis since before
the beginning of the century. See, for example, the discus
sions in United States v. Aluminum Co. of America, 148
F. 2d 416, 422 (2d Cir. 1945 ), and in the District Court,
44 F. Supp. 97, 112 (S. D. N. Y. 1941) . Emissions of
fluoride, even when precautions of the sort taken by
Reynolds were not present, have never been known to
injure residents in the vicinity.
Nevertheless, Reynolds, as is stated in detail below, has
installed at great expense the best devices that it could
design to minimize emissions from the Troutdale plant
of all wastes, including fluorides. In 1946 it installed a
spray fume control system which was the best then
developed (R. 1160, 1278). The present dual system o£ pot
hoods and roof scrubbers is the only one of its kind in any
aluminum plant in the United States (R. 1530) . It cost
over $2,118,000 to install CR. 434) and in 1950 alone cost
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over $129,000 to operate (R. 433). No evidence was pre
sented that any better control system was possible.
However, some fluorides escape and will continue
to escape in the future, in amounts which heretofore
have uniformly proved to be harmless. Thus the choice
is between the release of this amount of fluorides or the
cessation of the production of aluminum in inhabited
areas. Inasmuch as electrolysis on this scale can be per
formed only where there is an abundance of water power,
the available sites are limited and in general inhabited.
United States v. Aluminum Co. . of .America, 44 F. Supp.
97, 121 (S. D. N. Y. 1941). Thus there is no practical
alternative to release of fluorides except ·cessation of
production altogether.
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Questions Presented

.ill

the foregoing state of facts, the following questions
are presented:
(1) Where a defendant performs with all possible care
acts of a routine business character which have never
caused injury and as to which he has no reason to believe
that human beings are susceptible to injury, can he be
held liable for negligence if such acts result in injury to
a human being 1
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(2) Where according to all past experience it is not
foreseeable that a human being is susceptible to injury
from a certain course of action taken with all possible
care, if injury results from such course of action can
negligence be inferred against the source of the action
through application of res ipsa loquitw?
'f

(3) Did the plaintiffs below present any substantial evi
dence sufficient for submission to the jury that the claimed
injuries were proximately caused by emanations of fluoride
from the defendant's planU
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(4) Were the claims of Paul and Verla Martin barred
by the statute of limitations?
If any of the foregoing questions is answered in the
negative, the appropriate judgments should be reversed,
with instructions to enter judgment for the appellant.
In addition, the following questions are presented with
respect to the conduct of the cases below:
(5) Were the instructions of the Court below to the jury
with respect to res ipsa loqt�itwr reversible error?
(6) Was the failure of the Court below to give the
instruction to the jury requested by appellant with regard
to the statute of limitations applicable to the claims of
appellees Paul and Verla ;\:[artin reversible error�
( 7) Was the admission of evidence by the Court below
with respect to damage to cattle by fluorine emanations
reversible error�
(8) Was it reversible error to prevent, on a claim of
privilege, the appellant from examining before trial two
physicians of appellees Paul and Verla Martin, in view of
the fact that they had waived any such privilege through
testimony about their own physical condition�
If any of the foregoing questions is answered in the
affirmative, the appropriate judgments should be reversed
with instructions for a new trial.
Specification of Errors

I. The District Court erred in denying appellant's
motions for directed verdicts (R. 957-8, 1862-3).
II.

The District Court erred in giving the following
instruction on the applicability of the doctrine of res ipsa
loquitur over appellant's objection that the doctrine did
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not apply and that the instruction was Un.proper even if
it did apply (R. 1879-81, 1895-6) :
"In determining whether or not the plaintiffs in

these respective actions have met this burden of
proof, they are entitled to, and you must consider,
the rule or doctrine of the law of negligence
generally referred to as res ipsa loquitur, which
merely means and is translated as 'The thing speaks
for itself.'
"Under the law and the facts of these actions,
the defendant was the sole operator and in exclusive
possession and direct control of the aluminum plant
involved namely, between on or about September
23, 1946, and November 30, 1950; further, that under
the ordinary course of events it is unexpected that
persons being in the vicinity of such a plant would
be injured or harmed by fluorine compounds emanat
ing therefrom and that such a mishap would not
occur. Therefore, if you find from a preponderance
of all of the evidence in the case that during the
said period there did emanate from the defendant's
plant fluoride compounds of such quantity which
would injure persons living and being in the vicinity
of its plant and particularly each of the plaintiffs
and did injure each of the plaintiffs thereby, then
in that event a proxlln.ate cause of negligence on
the part of the defendant in connection with its
operation of its plant is made out or presented.
This means that in the absence of an exculpatory
that means lack of a fault-explanation as to the
circumstances of such an emanation of fluoride
compounds, the resulting injury, if any, gives rise
to an inference of negligence and may be considered
by you as some evidence that emanation or escape
of such fluoride compounds arose through a want
or a lack of ordinary care or caution on the part of
the defendant in the operation of its reduction plant
and particularly in the lack of a reasonable control
or . retention of fluoride compounds produced in its
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plant, but, members of the jury, you must bear in
mind that it is not necessary for the defendant to
overcome this inference of negligence by a pre
ponderance of evidence. The plaintiffs' burden. of
proving negligence, if any, on the part of the defend
ant by a preponderance of evidence is not changed
by this rule or doctrine just mentioned.
"It follows, therefore, that in order to hold the
defendant negligent, the inference of negligence
referred to, if you find that that is applicable, and
any other supporting evidence in the case must
have greater weight, more convincing force in the
minds of you jurors than the opposing explanation
offered by the defendant to the effect that the
defendant was not negligent. If such preponder
ance in plaintiffs' favor exists, plaintiffs have
established negligence on the part of the defendant;
but if it does not exist, if the evidence preponder
ates in defendant's favor or if in your minds there
is an even balance as between the weight of the
inference and any supporting evidence and the
weight of contrary explanation, neither having the
more convincing force, then the defendant cannot
be found negligent by you."
III. The District Court erred in refusing to give the
.
following instruction with respect to the statute of limita
tions (No. 14,991, R. 38 ; No. 14,992, R. 39; R. 1897):
''In the actions commenced by Paul Martin and
Verla Martin, defendant has contended that plain
tiffs' causes of action are barred by the two year
Oregon statute of limitation. These actions were
instituted on January 7, 1952. I instruct you that, ·
if the conditions which Paul Martin and Verla
Martin contend are symptomatic of their claimed
injuries became evident to them prior to January 7,
1950, you must return your verdict for defendant
and against Paul Martin and Verla Martin."
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V. The District Court erred in limiting the examina
tion of Dr. Ralph Hills and Dr. John Doe Proctor of
Johns Hopkins Hospital upon deposition to matters not
privileged (Nos. 14,991 and 14,992, R. 14-21, 53, 55).

'

VI. The District Court erred in denying appellant's
motion to set aside the verdicts and to enter judgment
for appellant, or, alternatively, to set aside the verdict
and grant appellant a new trial (No. 14,990, R. 67-73;
No. 14,991, R. 41-47; No. 14,992, R. 42-50).
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The District Court erred in admitting, over appel
lant's objection that it was not relevant; evidence of dam
age allegedly sustained by appellees' cattle because of
appellant's operation of the Troutdale plant and the
claimed relationship between such damage and injuries to
humans from the same alleged cause (R. 120-3, 245, 314,
351-9, 363-4, 366-83, 404-5, 407-9, 411-3, 452-3, 457-9, 479-88,
640-2, 646-50, 662-3, 669-72, 717-8, 726-31, 732-9, 772-6,
782-803, 822-917, 997-1000, 1392-4, 1449, 1470-2, 1590-1703,
1730-7).
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Summary of Argument

I. Negligence cannot be attributed to the emiSSIOn of
fluorides where due care was used and it was not fore
seeable that such emission might produce personal injury.

N
fluo
fore

II. The District Court by a misapplication of res ipsa
loquitur failed to direct a verdict for the appellant.

inju

III. No substantial evidence was submitted that the
emanations of fluorides from the appellant's plant caused
any personal injury to the appellees.
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IV. The claims of appellees Paul and Verla Martin
were barred by the statute of limitations as a matter of
law.
V. Errors were committed by the District Court which
require a new trial in the event that judgment is not
entered for the appellant.
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POINT I
Negligence cannot be attributed to the emission of
fluorides where due care was used and it was not
foreseeable that such emission might produce personal
injury.
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The appellant used the greatest possible care in
minimizing the emission of ftuorides.

If a conscientious effort to be careful has any bearing
upon the question of negligence, Reynolds deserves to be
absolved. There is here no question of a business con
ducted in rough and ready fashion without thought for
the rights of others. Every possible precaution has been
taken. To make this fact clear, a brief explanation is
necessary of how aluminum is made and the measures
which Reynolds takes to retain the wastes of the process.
Aluminum is produced at the Troutdale plant by
electrolysis. Alumina (aluminum oxide) , aluminum fluo
ride, cryolite ( sodium almninum fluoride) , calcium fluoride
and other raw materials are placed in a large pot. Elec
trical energy is introduced, and aluminum in liquid form
is deposited in a cavity at the base of the pot (R. 416-8) .
The Troutdale plant consists of four potlines, each of
which was made up of 128 pots until 1951 (R. 26) .
Some of the raw material going into each pot contains
fluorine. When electrolysis deposits the aluminum, there
fore, free fluorine is produced as a necessary by-product
of the process. Much of the fluorine thus produced is
absorbed by the carbon lining of the pot. The rest
emanates from the pot and immediately combines with
various other elements to form gases, fumes and particu
lates known generically as fluorides (R. 415-9 ) . Unless
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removed, these pass o n to the atmosphere outside the
plant.
The Troutdale plant was constructed for the United
States in 1941 and 1942 by Aluminum Company of .Amer
ica, which operated i t as a lessee of the Government from
M �y, 1942 to September, 1945. During that period it was
run without any fume control system (R. 1277).
During the year following the end of the War the plant
stood idle. I11 1946 the Reconstruction Finance Corpora
tion acting for the United States leased the plant to
Reynolds.
When Reynolds put the plant back in operation in Sep
tember, 1946, there were indications that the p revious use
"\vithout fume controls might have created a hazard to
cattle in the surrounding area (R. 416, 1305), inasmuch as
fluorides tend to become accumulated by the grass which in
a grazing area such as that surrounding the plant is the
principal fodder of pastured cattle (R. 998-9) ..
Accordingly, Reynolds undertook two projects. First,
it established and maintained a grid system for keeping
track . of the amounts of fluorine in areas around the plant
(R. 426, 1164). Second, and before it began to operate
the plant, it constructed a system to control the emanation
of waste products.
To understand that system, it is necessary to understand
the route of these emanations before controls were in
stalled. Along the bottom of the walls in the potline
buildings are openings. As the pots were operated, cold
air was sucked in through these openings and became
mingled with the material given off by the pots. Because
the temperature around the pots was relatively high,
these mixtures were caught in a convection current aud
rose to the roof of the potline building. Along the roof
were long openings or vents through which the mixtures
passed out into the atmosphere.
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In 1946, before reopening the plant, Reynolds installed
in the entire length of those roof vents a system of water
pipes and spray heads, which sprayed a curtain of water
across the openings. No fumes could pass out into the
atmosphere without passing through that curtain. The
water precipitated out a substantial proportion of the
gases, fumes and particulates, including fluorides. These
precipitations were then carried safely away (R. 415,
1278).
Witnesses for Reynolds gave undisputed testimony
that this system which Reynolds had devised was the
then best developed fume control system (R. 1160, 1278 ) .
Harold W. Zeh, chief chemist and control engineer of the
plant, testified that in 1946 " there was no better control
system in any other aluminum plant in the United States,
to my knowledge. ' ' This system was found to be 60 per
cent efficient; it removed six-tenths of the waste materials
coming into contact with it (R. 419 ) . There was no other
system then in operation with so high an efficiency rate
(R. 441 ).
Nor did appellant then rest upon its oars. About a
month or six weeks after the first potline went into opera
tion, it was noticed that the water sprays were sending
out into the atmosphere a small amount of water mist,
which presumably carried some fluorides with it. There
fore, Reynolds' staff set about complementing the spray
system by adding a series of baffles, each one in the shape
of a Z, between the water spray and the outlet of the roof.
The water mist would strike the baffles, and the water
would condense, dropping into the waste of the spray
system, thus being prevented from reaching the outside
atmosphere (R. 1279 ) . Reynolds began to install these
baffles in late 1946 or early 1947, and they were completed
by the late smmner or fall of 1947 (R. 441-2, 1279 ) .
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Even though appellant then had the best developed
washing system in the industry, increased in efficiency
by the baffie s, it did not stop there. In early 1948, not
more than a few months after the baffies were installed,
Reynolds began the construction of the pilot plant of the
fume control system now in operation at the Troutdale
plant (R. 1280). Installation of the complete system
began in 1949, and portions of it were progressively put
into operation as constructed until the entire system was
finished in November, 1950 (R. 431). This new system is
90 per cent efficient (R. 1332). It is a dual operation
consisting of hoods for all the pots in the Troutdale plant,
connected to an induced draft system for drawing the
gases, fumes and particulates through cyclones into wash
ing towers, as well as roof scrubbers for the capture of
waste materials not drawn into the induced draft system
(R. 431, 1280-2). It is a complex affair and cost over
$2,118,000 to install (R. 434) with an operating cost during
1950 of over $129,000 (R. 433). No other aluminum plant
in the country has such a dual system (R. 1530).
The record shows, therefore, a continuing attempt by
appellant to install the best possible control systems which
could be devised. There was no ready-made solution.
Some problems, like the mist rising from the original
sprays, had to be discovered before they could be solved.
But the evidence shows that no sooner was a problem met
than an attempt was made to solve it. No sooner was
the original system in operation than it was supplemented.
No sooner was it supplemented than a whole new system
was planned.
There is no evidence in the record that any better
fume control system, nor one as good, was ever in opera
tion contemporaneously with that in the Troutdale plant.
This record of diligence in conducting a legitimate and
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vital industry in a responsible manner is in striking
contrast to the aura of negligence which so frequently
surrounds personal injury actions arising from the per
formance of socially useless acts.
B.

No injury to human beings from the amounts of
fluoride emitted was remotely foreseeable.

So far as Reynolds could possibly be aware at the time
it began to operate the Troutdale plant, there was no
danger at all of personal injury arising from the emana
tions of fluorides, even in the absence of control measures.
This was but another plant of a type which had then been
operating without such complaints for fifty years. The
sole purpose of these elaborate control measures was to
minimize the chance of property damage. So far as the
record shows, never before in the history of the world has
the claim been made that these concentrations of fluoride
could cause personal injury. Furthermore, so far as the
record shows, never before in the history of the world
has anyone tried to attribute such an aggregate of
symptoms to fluorosis.
In Point III below we argue that in fact fluorides had
nothing to do "ith these appellees' symptoms and that
the District Court should never have let the question of
injury go to the jury. However, for present purposes we
shall take at face value the claim of the Martins to be
suffering from that unique disease "subacute fluorosis"
(R. 526) . Nevertheless, the fact is plain that neither
Reynolds nor anyone else could possibly have foreseen
such an injury from the emanation of fluorides from the
Troutdale plant.
Fluorides are poisonous in excessive amounts. So, how
ever, are most inorganic chemicals. It is, for example,

I
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common knowledge that iodine is poisonous in excessive
amounts; and it is also common lmowledge that it is essen
tial to life, insufficient amounts producing cretinism, goiter
and other disorders. The whole point with all such chem
icals is the amount involved.
Fluoride compounds are present everywhere. Mr. Zeh
testified:
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"A. Because there are fluoride compounds in the
atmosphere. They are everywhere. If you search
long enough and take a large enough sample, you
will find fluoride material even where there are no
industrial plants because there are fluorides in the
soil, and you are bound to pick up minute particles
in the form of dust, and if your determination is
accurate enough, no matter where you look you are
going to :find fluorides" (R. 450 ) .
Mr. Zeh in his work had been inhaling fluorides for 21
years without ill effects (R. 450 ) . It is uncontroverted
that in sufficiently small amounts, fluorides are harmless.
The Troutdale plant was operated without fume control
by the Aluminum Company of America for three years.
No one living in the vicinity complained of "subacute" or
any other type of fluorosis. Other aluminum plants
throughout the country have operated since before the
beginning of the century. No one living near those plants
has complained of fluorosis.
Officers and employees of appellant testified that they
had no idea that there was a possibility of injury to
residents in the vicinity of the plant, and none had ever
heard of a claim of personal injury to a resident in the
vicinity of an aluminum reduction plant (R. 440, 937, 115560, 1535). For example, Edwin J. Appel, plant manager
of the Troutdale plant from 1946 to 1948 and assistant
vice president of Reynolds, testified that, since his entry
into the aluminum industry in 1919, he had never heard
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of such a claim (R. 1291-2). Dr. Robert A.. Kehoe testi
fied that in the various industries in the United States
with which he had had experience in which workmen were
exposed to fluorides-the steel industry, the cryolite manu
facturing industry, the aluminum industry and the mag
nesium industry-he had never known of a man disabled
through absorbing excess fluorides (R. 976-7) .
The appellees presented no evidence of a history of
human injury. On the contrary, their principal witness,
Dr. Donald Hunter, testified as follows:
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"Q. A.re you aware, Doctor, through your profes
sional contacts or through your review of the
literature of any instance in the United States where
a case of subacute fluorosis has been reported 1
A.. As far as I know there are no writings in the
United States about fluorosis in the sense of men
being hurt at all. And, therefore, the answer is·
no" (R. 585).
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Not only was there no intimation on any hand that
injury was possible; there was positive indication that
the operation at Troutdale was perfectly safe. A sur
vey made by the United States Public Health Service
in 1943 and 1944 had included appellant's plant at Long
view, Washington, which was then operating without any
fume control system. The Public Health Service found
no danger, because the weighted exposure for any one
individual was less than the tolerance level of three parts
of fluorine per million parts of air (R. 1555). Further
more, at the request of the CIO, the Oregon State Board
of Health examined conditions inside the Troutdale plant
and found no danger (R. 1555-6) .
Both studies concerned conditions inside the plant, of
course, because hazard to employees was the question.
Obviously, when appellant's agents were informed that
there was no danger to a man working in the potrooms
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themselves, they could hardly be expected to surmise that
there was danger to persons not a few feet, but miles,
from the source of fluorides .
.As has already been indicated, as part of its fume
control program Reynolds took samples from the sur
rounding territory. Among other.sample areas was Test
Plot No. 1, which was situated in the direction of the
Martins' property one-half mile from the plant. Thus
the Martins' property was approximately three times as
far, being one and one-half miles from the plarit (R. 448).
The maximum concentration in the air at Test Plot No. 1
were found to be .012 and .0154 parts per million in 1949
and 1950 respectively; tlte minimum concentration was less
·than .0005 parts per million. It should be noted that the
prevailing winds were in the other direction, and the
winds blew toward the Martins' property only 3% to 5%
of the time (R. 1521). There was no evidence other than
that adduced by appellees through Reynolds employees as
to the concentrations of fluorine present in the air.
There was also no evidence controverting that which
showed these concentrations to be regarded by expert
opinion as entirely harmless. Certainly this was far less
than the tolerance level of three parts per million
regarded as safe by the Public Health Service.
Dr. Willard Machle was a specialist in the :field of
fluorosis, a pioneer in research on fluorine in the early
1930's and the author of at least seven articles on the
subject (R. 560, 1420). He had been consulted by the
Martins in 1951, and at that time had written them a
report advising them that fluorine from the Troutdale
plant was not the cause of their difficulties. He read from
the 1951 report his own statement that Mr. Zeh's air
analyses were:
"without significance with respect to the production
of local or systematic effects. Such effects do not
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ordinarily appear when the concentration of volatile
fluorides is below 3 p.p.m. The highest figures given
in the report are well below this level. Again,
taking a figure of 0.02 p.p.m. higher than the high
est reported, ( 0.017 p.p.m.), calculations indicate
that an individual would absorb less than one milli
gram of fluorine in twenty-four hours continuous
exposure. This would not be of toxicological
significance" (R. 1452-3).
This report was prepared by Dr. Machle for the Martins
four years before he had any contact with Reynolds (R.
1436). It will be noted that the report assumed the con
stant presence of an amount of fluorine higher than the
maximum reported by Mr. Zeh at a site a mile nearer the
plant, with no allowance for the lower concentrations also
reported.
Dr. Robert A. Kehoe confirmed the harmlessness of
one milligram of fluorine per day by testifying that, for
all practical purposes, no harmful effects can be expected
when the daily intake is less than about 16 milligrams
(R. 984). Furthermore, both men were talking about
levels which could be expected to have harmful effects at
any time-even under continuous exposure over a great
number of years. In order to produce injury in approxi
mately four years ( the period of the l\.(artins' exposure) ,
the concentrations would have to be drastically higher.
Dr. Machle testified that fluorosis appears after five or
six years only when the intake approximates 120 milli
grams per day (R. 1470). At most, the Martin's intake
from the air could not have exceeded one milligram per
day, and Mr. Edward J. Largent placed it at 110 milli
grams per year (R. 1132).
The appellees gave no other evidence as to what their
intake might have been. They did suggest fluorides were
consumed in food as well as breathed, inasmuch as they
claimed to have eaten vegetables grown in a garden (R.
28, 32). No direct evidence of fluorides in these vegetables

22
was presented, however. Only the leafy vegetables could
have captured appreciable amounts of fluoride, and these
comprise only 3% to 6 % of the normal human diet (R
999, 137 1). In any event, these vegetables were washed
by Mrs. Martin (R. 82 1).
If any further evidence was needed to show the harm
lessness of the Martins' exposure, that evidence appeared
in the deposition of Mr. Largent, which was read into the
record (R. 1097 et seq. ) . Mr. Largent, an industrial
chemist at Kettering Laboratory, had been the human
subject of experiments, in which he intentionally ingested
measured quantities of fluorine in amounts ranging from
6 to 36 milligrams per day during various test periods.
In the course of four years, he took in 3,000 to 4,000 milli
grams of fluorine (R. 1124). At the rate of less than one
milligram per day, the Martins could not have taken in
even half that much in their four-year exposure. Yet,
Mr. Largent had experienced none of the Martins' symp
toms or any other symptoms (R. 1125). Dr. Frank Princi
had examined him before, during and after the experi
ments; his health was initially excellent a�d the fluorine
caused no change in his physical condition (R. 134 1-2).
In considering these quantities, one should bear in mind
that a milligram is an extremely small measure of weight,
28,350 milligrams being necessary to make an ounce. Thus
presupposing the maximum intake, which in view of the
assumptions made is obviously much greater than the
actual intake, each of the appellees could not have
absorbed more than 1,400 milligrams or 1/.20th of an ounce,
during the entire four-year period. Of this maximum
amount, moreover, approximately one-half would have
been eliminated in the urine almost immediately upon in
take (R. 979).
.Surely no claim can be made that there is any basis
whatever for saying that Reynolds could or should have
foreseen injury to human beings in general or the present
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appellees in particular. In fact the finding of the District
Court was to the contrary:
"Further, that under the ordinary course of events
it is unexpected that persons being in the vicinity
of such a plant would be injured or harmed by
fluorine compounds emanating therefrom, and that
such a mishap would not occur" (R. 1880).

.rm

�red
the
;rial
nan
;ted
·om
1ds.
illi)ne
m

�et,
a.p
nci

2).
nd
h.t,

us
he
he

ve
�e,

C.

In the absence of foreseeability o.f any injury
through emission of fluorides, as a ma-tter of law
there was no negligence.

It is difficult to escape the conclusion that, in fact, no
injury did occur. Still, if injury did occur, it must have
arisen through a peculiar susceptibility of these appellees,
different from that of other people throughout the years.
No such thing was foreseeable, and standards of conduct
cannot be based upon such remote contingencies.
The governing principle is stated in Prosser on Torts,
p. 341 (1941):
" Negligence, it must be repeated, is conduct which
falls below the standard established by law for the
protection of others against unreasonable risk. It
necessarily involves a foreseeable risk, a threatened
dangel· of injury, and conduct unreasonable in pro
portion to the danger. If the defendant could not
reasonably foresee any injury as the result of his
act, or if his conduct was reasonable in the light
of what he could anticipate, there is no negligence,
and no liability."

LS

We submit that, in the light of the facts set out above,
this plain statement of the very definition of negligence
on its face excludes what Reynolds has done.
This is the law of Oregon, as it is the law elsewhere.
The Supreme Court of Oregon restated it recently in Shel
ton v. Lowell, 196 Or. 430, 249 P. 2d 958, 963 (1952):

tt

''As to the law of proximate cause, we advert to
our decision in Salmi v. Columbia & N. R. R. Co.,
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7 5 Or. 200, 204, 146 P . 819, 821, L.R .A. 19 15D , 834,
whe re in we em bra ce d the fo reseeabil it y rule sa ying :
" ' * * If, un de r all the c ircumsta nces in the
exe rcise of o rdina ry ca re, a pe rson can dis ce rn
that h is a ct will na tu rall y an d p ro ba bl y result in
ha rm of some kin d to anothe r, but not necessa ril y
fo rese en as to the exact fo rm of in ju ry, the
fo rme r is l ia ble in dama ges fo r the ensu in g cas 
ualt y. On the cont ra ry, if no harmful resttlt can
reasonably be expected, o r if the re is no natu ral
conne ct ion bet ween t he act of the defendant an d
the inju ry alle ge d, no action will lie' (emphas is
a dde d).
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In .Aune v. Oregon Tnmk Ry., 1 51 Or. 622, 51 P. 2 d 663,
66 7 (193 5), the Cou rt sa id :

'I

the

" That a pe rson is expe cte d to ant icipa te an d
gua rd a ga inst a ll reasonable conse quences, but that
he is not expecte d to ant ic ipate an d gua rd a ga inst
that wh ich no reasona ble man woul d expect to o ccu r,
is well settle d.
" 'In dete rm in in g what is p rox imate cause,' it has
been sa id, 'the t rue rule is, that the inju ry must be
the natural an d p ro ba ble conse quen ce of the ne g
l igen ce, su ch a conse quen ce as un de r the su rround
in g c ircumstan ces of the case m ight an d ou gh t to
have been fo rese en by the wron gdoe r as l ikely to
flo w f rom h is a ct.' P itts bu rgh, etc., R . Co. v. Tay
lo r, 104 Pa. 306, 31 5, 49 Am. Rep . 580. "
See also Fox v. Royce, 194 Or. 419, 242 P. 2 d 190, 194
(19 52), an d McMillen v. Rogers, 17 5 Or. 4 53, 1 54 P. 2 d
219, 222 (1944).
Th is is necessa ril y the la w. If it we re not, eve ryone
woul d be an insu re r of eve ryone else . To sa y that A
inju re d B wo ul d be to sa y he was l ia ble, be cause the fa ct
that he was a ct in g in a ca reful manne r, · an d that no one
coul d have fo reseen that inju ry woul d re sult, would neve r
s ave h im if fo reseea bil it y we re not the t est . Afte r all,
act in g in a ca reful manne r can onl y mean actin g in a
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manner which cannot be foreseen to be likely to create
injury.
The Oregon Supreme Court in Starberg v. Olbekson, 169
Or. 369, 129 P. 2d 62, 63-4 (1942), held with respect to
storekeepers :
' ' Their liability to their invitees for injuries not
intentionally inflicted, they not being insurers, must
be predicated upon negligence, and no presumption
of negligence on the part of an owner or occupant
ar-ises merely upon a showing that an injury has
been su-stained by one rightfully upon the prem
ises " (emphasis added) .
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The District Court in the present actions properly gave
the jury this instruction :
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" The defendant is not an insurer against injury to
persons residing in the vicinity of its Troutdale
plant" (R. 1876).
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Yet by failing to include the element of foreseeability
both in regard to the motion for a directed verdict and in
the instructions to the jury, the Court for all practical pur
poses achieved the result of making the appellant an in
surer. It will be noted that neither in its opinion on the
motion, Martin v. Reynolds Metals Co., 135 F. Supp. 379
(D. Or. 1955) , nor its instructions to the jury (R. 18651901) , does the word " foreseeable " or its derivatives
appear.
The Court thus erred in its view of the basic law of
negligence. There was no evidence whatever of negli
gence, and the motion for a directed verdict should have
been granted. For this reason the judgments below should
be reversed with instructions to enter judgment for the
appellant.
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POINT II
The District Court failed by a misapplication of
res ipsa loquitur to direct a verdict for the appellant.

The question arises of how the District Court could have
given the case to the jury, passing by the obvious fact
that the plant had been operated with the maximum possi
ble care, and hence no negligence had been shown. The
answer appears clearly to be that the Court misapplied the
doctrine of res ipsa loquitur in such a fashion as to
eliminate the requirement that an action to be negligent
must contain foreseeable potentialities of injury.
In these diversity actions, Oregon law governs. In
Oregon the starting point of a discussion of res ipsa
loquitur must be the two cases of Ritchie v. Thomas, 190
Or. 95, 224 P. 2d 543 ( 1950 ) , and Gow v. Multnomah H:otel,
Inc., 191 Or. 45, 224 P. 2d 552 (1950). Between them these
cases discuss exhaustively the earlier decisions and state
the rule authoritatively.
In Gow v. Multnomah Hotel, Inc., the Court said :
"Although there have been some modern accre
tions, the essence of the doctrine known as res ipsa
loquitur has never been better stated than in its
first formulation in 1865. The court said : ' There
must be reasonable evidence of negligence. But
where the thing is shown to be under the manage
ment of the defendant or his servants, and the
accident is such as in the ordinary course of things
does not happen if those who have the management
use proper care, it affords reasonable evidence, in
the absence of explanation by the defendants, that
the accident arose from want of care. ' 3 H. & C. 596,
159 Eng. Rep. 665.
"

"

"

" The rule, when applicable, gives rise to an infer
ence of negligence permissible but not mandatory,
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which carries the plaintiff's case past a nonsuit"
(224 P. 2d 554-5) .
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In Ritchie v. Thomas, the Court said :
" Even under the rule of res ipsa loquitur, the fact
of injury alone does not raise an inference of negli
gence. An inference of negligence may arise only
when injury is caused by an instrumentality which
is under the control and management of the defend
ant, and when the accident is such as, in the ordinary
course of events does not happen, if those who
have the management use ordinary care" (224 P.
2d 551 ) .
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Dunning v. Northwestern Electric Co., 186 Or. 379,
206 P. 2d 1177, 1191 (1949), cited with approval in both the
preceding cases, the Court said :
In

" The inference draws much of its strength from the
fact that the rule is applicable only to instrumentali
ties which inflict no injury when those in charge
exercise ordinary care." It refuses to lend itself to
any other kind of instrumentality. Like all deduc
tive reasoning, the process known as res ipsa
loquitur accepts only some fact situations as sound
premises from which to infer negligence. As was
said by Chief Judge Crane, in Galbraith v. Busch,
267 N. Y. 230, 196 N. E. 36, 38, the rule can be
applied only when ' the circumstances of the case
unexplained justify the inference of negligence. ' ' '
Many earlier cases in accord are cited in these three
opinions.
This Court has recently considered the doctrine of
res ipsa loquit1tr in three cases, Orr v. Southern Pacific
Co., 226 F. 2d 841 (9th Cir. 1955) ; Bedal v. Hallack and
Howard Lumber Co., 226 F. 2d 526 (9th Cir. 1955) ; and
United States v. Ure, 225 F. 2d 709 (9th Cir. 1955 ) . These
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decisions are all consistent with the rule followed in the
· Oregon courts. In the 01-r case this Court said further :
" Res ipsa loquitur is a procedural rule as to evi
dence. It is never valid in the face of facts which
adequately explain the occurrence. Here the trial
judge believed the explanation found in plaintiff 's
testimony was adequate. And we agree " (226 F.
2d 843 ) .
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Other cases to the effect that the inference is not applica
ble where evidence is available are Hohenthal v. Smith,
· 114 F. 2d 494 (D. C. Cir. 1940 ) , and Emer.ick v. Mayr,
39 Wash. 2d 23, 234 P. 2d 1079 ( 1951) . See also White
v. United States, 193 F. 2d 505 ( 9th Cir. 1952) , which
expressly followed the law of Oregon as stated in Ritchie
v. Thomas.
From these cases and manv more that could be cited, the
following elements of res ipsa loquitur are plain :
( 1 ) To apply, the physical thing that caused the injury
must be in the exclusive control of the defendant.
(2) The accident must be " such as in the ordinary
course of events does not happen, if those who have the
management ttse ordinary care. ' '
( 3 ) Res ipsa loquitur " is neyer valid in the face of
facts which adequately explain the occurrence ", inasmuch
as its function is only to permit an inference under certain
limited circumstances when the actual facts are not shown
by the defendant, who is in the best position to show them
because of his physical control of the injury-inflicting
instrumentality.
( 4) The inference is a permissible one, which in the
light of all the facts the trier of fact may use or not ; its
only function is to carry the plaintiff beyond a nonsuit
for want of a direct showing of the manner in which the
allegedly negligent act occurred.
With items (2) and (3) in mind it is now instructive to
read the treatment of the subject by the District Court.

'I
n

b

29
the
1er :
evi1ich
rial
ff 's
F.

c·)•··'.·�

This is found in two places. One is the opinion on the
motion for a directed verdict · where, after pointing out
that exclusive control of the plant was in the appellant, the
Court said in part :
" At this state of the case, there being no exculpa
tory explanation of how it happened it seems to this
Court that it falls directly within the res ipsa
loquitur doctrine which is quoted very simply in this
statement from the Suko case, supra " " "' if
we would just paraphrase the language, and I wi.ll
make an attempt to do so. When the plaintiff
proved the emanation of fluorime compounds from
the plant of the defendant and the injury suffered
by him as a result thereof, he made out a prima
facie case of negligence on the part of the defend
ant. So far as I am able to ascertain from the
record no attempt has been made by the defendant
to prove the cause of the emanation or the escaping
of the flourine compounds so it is a question for the
jury with all the evidence before it whether a pre
ponderance of such evidence is in favor of the plain
tiff" (135 F. Supp. 382 ; emphasis added) .
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The rationale of this rather elliptical discussion is supple
mented by a part of the instructions to the jury, set out
in full on tllis point in the Specification of Errors :
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"Under the law and the facts of these actions,
the defendant was the sole operator and in exclu
sive possession and direct control of the aluminum
plant involved during the time involved, namely,
between on or about September 23, 1946, and N ovem
ber 30, 1950. Further, that under the ordinary
course of events it is unexpected that persons being
in the vicinity of such a plant would be injured or
harmed by fluorine compounds emanating therefrom,
and that such a mishap would not occur. Therefore,
if you find from a preponderance of all of the evi
dence in the case, that during the said period there
did emanate from the defendant's plant fluoride com
pounds of such quantity which would injure persons
living and being in the vicinity of its plant, and
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particularly each of the plaintiffs and did injure
each of the plaintiffs thereby ; then, in that event,
a proximate cause of negligence on the part of the
defendant in connection with its operation of its
plant is made out or presented " (R. 1879-80).
It is apparent from a comparison of these statements
with those from the preceding quotation what the Court
left out in applying res ipsa loquitur. It left out the
requirement that the accident be such as would not hap
pen if ordinary care is used. Compare the statement in
Ritchie v. Thomas :

It we
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Supr

' 'An inference of negligence may arise only " " "
when the accident is such as, in the ordinary course
of events does not happen, if those who have the
management use ordinary care " (224 P. 2d 551) .
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with the comparable wording of the instructions :
" Further, that under the ordinary course of events
it is unexpected that persons being in the vicin
ity of such a plant would be injured or harmed by
fluorine compounds emanating therefrom, and that
such a mishap would not occur " (R. 1880 ) .
By omitting the final clause of this element of res ipsa
loquittw, as quoted from Ritchie v. Thomas, the Court has
· entirely perverted its meaning. The Court says if an
event is merely unexpected, res ipsa loquitur applies. But
the rule is that if an event is unexpected in the absence
of negligence, res ipsa loquitur applies, inasmuch as the
happening of the event unexpected in the absence of negli
gence permits an inference of negligence.
If . an event merely unexpected allows an inference of
negligence, an absurd result is reached. The more care
ful one is, the less an injury is to be expected. Thus
where the most careful action produces the least expected
injury, under the District Court's reasoning, the inference
of negligence is strongest.
The result of this line of reasoning is the plain state
ment of error italicized in the portion of the Court's
oninion quoted above :
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"When the plaintiff proved the emanation of
fluorine compounds from the plant of the defendant
and the injury suffered by him as a result thereof,
he made out a prima-facie case of negligence on
the part of the defendant".
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It would be hard to phrase a clearer statement of absolute
liability. Compare it with the statement of the Oregon
Supreme Court in Starberg v. Olbekson, quoted above :

..

"*

" * no presumption of negligence on the part
of an owner or occupant arises merely upon a
showing that an injury has been sustained by one
rightfully upon the premises" (129 P.2d 64).

*
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Compare it also with the statement of this Court in
Montgomery Ward & Co. v. Lamberson, 144 F. 2d 97, 99
(9th Cir. 1944) :
" Mere proof of the fact that an accident occurred
did not shift the burden of proof to appellant, nor
did that fact create a presumption that appellant
was negligent. Instead, the presumption was, and
is, that appellant exercised reasonable care. The
doctrine of res ipsa loquitur has no application to
the facts of this case. "
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Having gone astray by omitting the qualification of
lack of due care in element (2) of res ipsa loquitur, the
Court necessarily went astray in element (3). Thus the
Court made the rather incredible statement :
" So far as I am able to ascertain from the record
no attempt has been made by the defendant to
prove the cause of the emanation or the escaping
of the fluorine compounds " * " " (135 F. Supp. 382 ) .

•• •••

A considerable part of the record is devoted to nothing
else. The whole truth as to how and why fluorides escaped
was known, and it is recited in detail in Point I-A. These
facts were largely stipulated, as is shown by the instruc
tions to the jury (R. 1870-3) . There was simply no area
in which an inference as to negligence could work. The
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question was entirely whether the stated facts as to how
and why fluorides escaped amounted to negligence. Rey
nolds, as has been shown, used the greatest possible care,
far above that required by any reasonable risk of human
injury. Moreover, since no injury was foreseeable, there
could not have been negligence.
This was not the case of a barrel falling from a loft,
which everyone knows has the potentiality for harm and
which is an event ordinarily not occurring without negli
gence and hence unusual. This was the case of the steady
emission of an ordinary waste product in the normal
course of business which no one suspected had the poten
tiality for harm and which was done with maximum care.
Res ipsa loquitur is by its nature appropriate only when
some sudden, unexplained event occurs under the control
of the defendant and causes injury. Here the event, the
emission of fluorides, is fully explained. The only thing
not explained is how the Martins could have suffered
injury from something harmless to the rest of mankind.
Reynolds was in no position to explain this, and certainly
no inference was proper that fluorides caused the injury
in the absence of some other explanation. ·
In short, great care having been taken and no harm
being foreseeable, there was no negligence, and the Court
should have granted the motion for a directed verdict.
Res ipsa loquitur is entirely irrelevant, all the facts being
known.
POINT III
No substantial evidence was submitted that the
emanations of fluorides from the appellant's plant
caused any personal injury to the appellees.

The plaintiffs below had, of course, the burden of proof
in showing that the defendant's fluorides had caused them
injury. This burden could only be sustained by positive
evidence, not by speculation. A review of the record
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reveals, however, no evidence at all of fluoride injury,
unless the naked speculations of certain doctors, unsup
ported by laboratory findings, are evidence.
There are two, and so far as the record shows, only
two, concrete tests which will indicate whether a person
has taken in over a period of tinle an excess amount of
fluorides. When excessive amounts of fluorine are taken
into the body, approximately one-half is excreted at once
in the urine and the other one-half is deposited in the
skeleton (R. 979). Thus the two tests are an analysis
of the urine for excess fluorides and a radiological exam
ination to determine whether there are skeletal changes
caused by the deposit of fluorides. No experts presented
by the appellees controverted that these are the standard
tests.
Appellant called at the trial as expert witnesses five
doctors. They were Dr. Willard Machle, associate pro
fessor of pharmacology and toxicology at the University
of Miami and a pioneer student of the medical effects of
fluorides (R. 1417-20) ; Dr. Robert A. Kehoe, professor of
industrial medicine at the University of Cincinnati and,
among other things, director of the Kettering Laboratory
at that institution (R. 960} ; Dr. Frank Princi, associate
professor of medicine at the University of Cincinnati and
formerly director of the division of industrial medicine at
the University of Colorado (R. 1337-8) ; Dr. Merl L.
Margason, a specialist in internal medicine and professor
of medicine at the University of Oregon (R. 1182-3) ; and
Dr. Morton J. Goodman, assistant professor of clinical
medicine at the University of Oregon (R. 1019). All
testified that they could find no evidence of exposure to
fluoride or in.iury from it in the Martins (e.g., R. 1448) .
Dr. Goodman also testified that Mr. Martin came to him
for a diagnosis, and further :
"A. It become obvious that Mr. Martin was not
satisfied with my diagnosis ; that he felt that I had
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overlooked something ; he felt that he had some
type of intoxication, most likely fluorine poisoning "
(R. 1027) .
Accordingly, Dr. Goodman referred him to Dr. Ralph
Hills at Johns Hopkins Hospital. Paul and Verla Martin
were examined by Dr. Hills and a Dr. Proctor at that hos
pital. It is worthy of note that by claiming privilege
they prevented appellant from examining those doctors
before trial as to any information acquired necessary to
enable them to prescribe (R. 14-21, 53, 55) , nor did the
Martins themselves present any evidence as to the results
of their examination at Johns Hopkins. That fact is of
assistance in evaluating the testimony they did present,
inasmuch as an opinion from Johns Hopkins would have
been a good deal more impressive than anything they
came forward with.
In all, the Martins consulted some 16 doctors (R. 712-6) .
At the trial they called six doctors as expert witnesses.
One doctor thought a single urine sample by Paul Martin
of some significance, although he acknowledged the insuffi- ·
ciency of spot samples. Apart from this none of the six
found anything abnormal in the Martin's skeletal X-rays
or urine tests. Moreover, it was formally conceded on the
record that there was no evidence of bone changes due to
fluorine (R. 1261, 1401 ) .
As to each of these six doctors we set out below a brief
example of the insubstantial and speculative nature of
his testimony. This should be read in the light of the
facts previously described in Point IcB showing that harm
from fluorides in the concentrations in question had never
been known before.
DR. DoNALD HuNTER
Dr. Hunter was an internist, and senior physician at
The London Hospital (R. 465-6 ) . He was appellees' prin
cipal and most dramatic witness, having flown to Portland
from England a few days before the trial. He was the
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only one of appellees' witnesses who claimed ever before
to have seen anyone with chronic fluorosis, or symptoms
similar to the Martins ' caused by fluorosis. His expert
status stemmed principally from his chairmanship of the
editorial committee which had produced Medical Research
Council Memorandum No. 22 (Ex. No. 610), a report on
fluorine in and around an aluminum reduction plant . at
Fort William, Scotland (R. 467, 469). His testimony
shows, however, that the Fort William investigation pro
vided no basis for diagnosing fluorosis in the Martins.
Thus with regard to the situation at Fort William, this
memorandum expressly stated that :
'' *

*

*

clinical examination of a small number
of residents in the neighborhood of the factory has
shown no sign of injury to health" (R. 530-1) .

i).

lS.
Ill
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This was in spite of the fact that the plant was run
with substantially no fume controls whatever (R. 520-1) .
His opinion was, therefore, purely speculative.
Dr. Hunter had no way of comparing the amount of
fluorine in the atmosphere at Fort William with the
amount at Troutdale (R. 553-4) . Nor did he indicate
that he had any other means of !mowing whether the
amount of fluorine to which the Martins were exposed
was large enough to harm them. He spoke at length about
Paul Martin 's symptoms of dyspepsia, but he could not
say how many parts per million in the atmosphere outside
a factory would be necessary to cause that disease (R.
559 ) . His reasoning simply was that he had found dys
pepsia in some men who worked in an atmosphere inside
an aluminum plant containing fluorides and therefore Paul
Martin 's dyspepsia must be due to exposure to fluorides
(R. 492-3) .
With regard to skeletal changes, Dr. Hunter testified :
·
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"I saw the X-rays of all the Martins' bones and
they're perfectly normal " (R. 538) .
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With regard · to urine, Dr. Hunier stressed the report
of one sample of Paul Martin 's urine, taken in May, 1950,
which showed 1.58 milligrams of fluorine per liter. He
testified that, when Paul Martin excreted fluorine at that ·
rate, "he got that fluorine from your factory" (R. 559 ) .
We shall discuss this testimony in some detail because
it represents the only claim by any doctor to have identi
fied in any of the three appellees a concrete sign of ex
posure to excess fluorine. None of the other doctors tes
tified that this sample was outside the normal range.
That Dr. Hunter should make such a statement shows
the quality of his testimony ; reliance on a single urine
sample is a method which he himself condemned. "Any
internist would be most unwise to use only spot speci
mens " (R. 497). "I have said that one spot sample is
not accepted by scientific workers " (R. 559). It is sur
prising that an expert witness would rely on a single test
at one point and two sentences later condemn that pro
cedure as not trustworthy ; yet, that is precisely what Dr.
Hunter did.
Even assuming that a single test might have been indic
ative, nothing in Dr. Hunter's testimony shows that the
1.58 milligrams found was significant. Dr. Hunter did not
know what the normal fluorine content of urine is in the
United States (although he did not mind taking a guess
at it) (R. 561) . He did not pretend to dispute a statement
in the American Journal of Hygiene that . the normal
amount is " slightly more than one milligram per liter "
(R. 567). He definitely disclaimed knowledge of what
normal fluorine content is in Multnomah County, the State
of Oregon, or the Pacific Northwest (R. 561 ) . For all
that he knew, therefore, Paul Martin 's 1.58 milligrams
per liter was no higher than the figure for any Oregonian.
Dr. Hunter made much of the fact that while the May,
1950 sample showed 1.58 milligrams per liter, samples
tak�>n in 1951 and 1952, after the Martins had moved to
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Reno, showed only 0.127 and 0.26 milligrams, respectively
(R. 561) . But Dr. Hunter himself showed that that com
parison wa1:' ,meaningless by insisting elsewhere that nor
'
mal fluorine output per liter in urine would vary in dif
ferent parts of the United States (R. 56n For all the
record shows, Nevada is virtually fluorine-free, in which
event the reduced normal intake in fo�d and water could
account for a decrease.
It should be noted, too, that even if this single sample
showed that Paul Martin had taken in fluorides in more
than usual amounts, it by no means shows the excess
was sufficient to cause him harm. A person knowing
Dr. Hunter's relationship to the Fort William investi
gation might understandably expect Dr, Hunter to use
findings made there as his yardstick. But that assump
tion would prove mistaken. Dr. Hunter could not have
relied on figures from Fort William because in that inves
tigation the fluorine in urine was not measured in milli
grams per liter, or parts per million. It was measured in
terms of total urinary output of fluorine per day, which
could not be compared unless there were shown the total
daily output of urine in liters. These figures were not
recorded and Dr. Hunter was therefore unable to make
a comparison (R. 564-5) .
· Thus, although Dr. Hunter purported to rely on urine
samples, they could not have been a real indication to him
that fluorine was the cause of difficulty.
Another example of Dr. Hunter 's unreliability is his
testimony that Paula Martin's thyroid condition was at
tributable to fluorine. At first, he stated that scientists
all over the world "have discussed" the correlation be
tween fluorine and the thyroid gland, and that those dis
cussions were collected in the Fort William report (R.
508-9) . Later, he specified (R. 576) :
" I said that scientists the world over reviewing
the high incidence of goiter which is a thyroid
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swelling-various countries of the world-have re
lated it to the fluorine content of well water sup
plies. ' '
It is difficult to imagine a statement more readily convey
ing the impression that the 0orrelation was settled and the
scientific world was in accord. Yet counsel for appellant
read, from the collection of discussions contained in the
Fort William study and cited by Dr. Hunter (R. 577) the
following referf:::!Ce to the work of Dr. May (R. 578) :
" ' May (1940) also determined the fluorine content
of drinking water in districts with endemic goiter,
and found no parallel between high fluorine content
of the water and the occurrence of endemic goiter. ' "
(Emphasis added.)

·

That hardly constitutes support for the assertion that
Dr. Hunter made. Yet this is the only statement in the
study on the correlation between fluorine in drinking
water and incidence of goiter.
One might hope that Dr. Hunter's experience at Fort
·william would shed light on the problem of Paula .
Martin 's thyroid. Dr. Hwtter admitted, however, that
no case of thyroid had been reported at Fort William.
He attempted to explain that away by saying that the
people mainly exposed there were not as young as Paula
Martin, and fluorine would affect the thyroid most in
adolescence (R. 577-8 ) . However, examinations in the
Fort William area had included children, and Dr. Hunter
admitted that they had no thyroid trouble. But, he said,
that did not prove that Paula did not get a hypothyroid
condition from fluoride (R. 579) :
"It doesn't invalidate the argument about Paula,
because these other children didn't have it. Paula
may have absorbed nwch more fluorides than they
did.

39
" Q. But you don't know how much she absorbed �
A. No. " (Emphasis added.)
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Never was there a clearer case of conjecture. Dr.
Hunter simply did not have any basis for saying that
Paula Martin 's thyroid condition was caused by fluorine.
In fact, at this juncture he was attempting to argue, it
would appear, only that such a correlation was possible.
Certainly such testimony as this leads to no conclusion
except that Dr. _ Hunter had predetermined to testify to
fluorosis and was doing his best to maintain that position
in the face of contradictory facts.
It is common knowledge that many people have thyroid
deficiencies, unrelated to fluorine, just as many people
have various of the Martins ' other symptoms. There is
no basis whatever in Dr. Hunter's testimony for calling
these symptoms " subacute fluorosis". This appears to be
a term which Dr. Hunter has coined (R. 526-7) to cover a
convenient illness which by definition is " fluorosis " with
out any of the standard, verifiable signs of fluorosis. Thus
anyone with aches and pains otherwise unexplained can be
diagnosed as suffering from " subacute fluorosis " if he
lives near an aluminum plant, and no one can disprove it.
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Dr. Capps was the appellee's other major witness. He
was a Chicago diagnostician especially interested in liver
disease (R. 186-7) . He was by no means an expert on
fluorosis. The Martins were the only cases of chronic
fluorosis, subacute or otherwise, that he had ever seen or
diagnosed (R. 219-2.3) . Also, like all the appellees'
experts, he could not say how much fluorine there would
have to be in the air to cause human injury (R. 240).
According to his direct examination, his diagnosis pro
ceeded something like this : He was presented with indi-

..
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viduals who had been exposed to fluorides. They showed
a " bizarre " variety of symptoms (R. 197) referrable to
at least four different parts of the human body-the
skeletal system (pains in the back), the intestinal tract
(indigestion, bloating) , the respiratory tract ( shortness
of breath) and the excretory system (frequent urination)
(R. 191-2) . Some of the obvious possibilities were ruled
out. Lung X-rays were negative, ruling out pneumonia,
tuberculosis or cancer. An electrocardiogram showed no
heart disease (R. 194-5 ) . Searching for a single diag
nosis which would explain this galaxy of symptoms, he
came up with fluorosis.
If there was any factual basis for this diagnosis other
than the bare fact that the Martins were exposed to some
fluorides, Dr. Capps did not show it. Nothing in the
examinations he made pointed to fluorine. The only posi
tive finding was the abnormality of the liver function tests
(R. 195 ) . But, like Dr. Foskett, Dr. Capps testified that
these tests do not point to a specific cause and determining
the cause of such results is " difficult" (R. 195, 225 ) . He
agreed that a person who ingests excessive amounts of
fluorine will show a high fluorine content in his urine.
Nevertheless, he had not had the �Iartins ' urine analyzed
for fluorine. The reason he gave was that the laboratories
available to him were not competent to make such analyses
(R. 260 ) . Yet he did not request that such tests be made
elsewhere, nor did he hesitate to diagnose in ignorance of
such vital information.
Dr. Capps maintained that he had arrived at his diag
n osis on the basis of the " clinical picture" (R. 242) which
the Martins presented. He settled on fluorosis by a process
o f exclusion. It was the only single diagnosis which could
explain all the Martins ' symptoms. But to say that is not
to say that the difficulties could not be explained by
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diagnosing two or three concurrent ailments.
testified (R. 197) :
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" One could make four or five diagnoses, but, of
course, that is always obviously a very poor thing
to do. "
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To those more objective than Dr. Capps, the evil in con
sidering the possibility of concurrent diseases might be less
obvious. Indeed, the very fact that four separate body
systems vvere involved suggests the likelihood of multiple
causes. Why it is necessary to find a common cause for
wlieezing and clicking ankles is far from clear.
Dr. Capps stated that the Martins' cases were exactly
comparable to those reviewed in the literature (R. 197).
By a careful review of the literature, he would have real
ized that it disputed, rather than confirmed, the diagnosis
of fluorosis. The Martins showed no skeletal changes, Dr.
Capps agreed (R. 194-5, 205) . The type of fluorosis they
had, he said, was "subacute ", involving no deposit of
fluorine in the skeleton (R.219). Of course, this was
termed impossible by appellant 's experts, who stated that
there would be storage in the bones before any other
symptoms would appear (R. 978-83, 1422-5) . Dr. Capps
admitted that the term " subacute " fluorosis had never
been used in the literature, but he maintained that the
literature reported cases with symptoms just like the
Martins ', only not using the term " subacute " (R. 222).
He conceded that all the 20 to 25 cases of fluorosis
reported among industrial workers in the United States
had shown bone changes (R. 249). He relied on cases
reported abroad. He cited the work of RoHolm concern
ing industrial sources of fluorine in Denmark. However,
he did not claim that any of RoHolm's cases had been
without bone changes (R. 251 ) .
Dr. Capps also cited Medical Research Council Memo
randum No. 22, the Fort William study of fluorosis (R.
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249) . That study covered persons working in various
parts of the plant itself and also residents of the sur
rounding area. Hundreds of cases were reported, but Dr.
Capps could not point out a specific case reported there
as fluorosis where there were no bone changes (R. 251 ) .
As has already been noted, no injury to the health of resi
dents in the neighborhood of the plant was found (R. 5301 ) . If Dr. Capps had sought information from this report,
the first fact that should have impressed him was this
absence of injury to persons in situations similar to that
of the Martins. Finally, Dr. Capps vaguely referred to a
family, which had been reported in England (R. 248 ) . He
thought this family was without bone changes, but the
report cited, Murray, IndtMtrial Fluorosis, 7 British Medi
cal Bulletin p. 87 (1951 ) , contains no such statement. This
report says, rather :
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" Dental changes in young persons and animals, and
bone changes, always occur when more fluorine is
assimilated than can be excreted" (p. 87) .
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Thus, the literature on which Dr. Capps relied reveals
the uniform presence of bone changes and reports the
absence of symptoms in residents near an aluminum plant.
This hardly seems any basis for the assertion that . the
Martins ' cases fitted into the pattern set by the literature.
It seems more than mere coincidence that the very first
thing mentioned by Dr. Capps, in describing the reasons
for his diagnosis, was the presumptive exposure to fluorine
(R. 195-6 ) :
" The diagnosis, then, of fluorosis was arrived at
for this reason : Here was a man who had been
presumably, or we can say, if you care, potentially
exposed to fluorine, a very deadly toxic substance."

en
an

.,

•

(I

J
. ·�

di

w�
be
Tl

43
IUS.
11'

Obviously he assumed his conclusion.
wholly devoid of a factual basis.
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DR. HERBERT H. FosKETT

l).

Dr. Foskett was a Portland pathologist, head of the
pathology department at Emmanuel Hospital.
He had run certain liver function tests for the Martins.
Those tests showed deviations from normal which were
"definite"-not " slight", but not "marked" (R. 386-7 ) .
He testified that those deviations were probably caused
by fluorine. Actually, he said at first that fluorine "could
probably account for" his findings (R. 344) . That re
markably ambiguous language appears to mean only that
fluorine was one of several possibilities.
Dr. Foskett had absolutely nothing on which to base
any opinion. The tests he ran showed functional impair
ment of the liver ; they did not point to any specific cause
(R. 346, 388). He testified that he could not rule out the
possibility of infection (R. 411). And any number of
toxins were capable of causing the results he found (R.
347, 401-3, 409). He made no effort to identify fluorine
either in tissue or in excretory matter (R. 390). In his
own words:
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'' There is nothing as functional changes whicli
would enable one to determine the type of toxin
that produced it" (R. 409).

�.

:t
s
e

t
1

y
'

His testimony is

•

•

..,..
'

There was also nothing in Dr. Fos'kett's over-all experi
ence which authorized him to generalize about fluorine
and its harmful effects. Despite his '32 years of experience
(R. 344, 369), the doctor testified that the Martins' con
dition was the first human one he had ever studied which
was attributable to fluorine (R. 391 ) .
He was incapable of saying how much fluorine a human
.
being would have to absorb to experience harmful effects.
That was toxicology, outside his field of expertise (R.

44
389). He was asked whether it would change his opinion
if he knew that the Martins ' X-rays showed no bone
changes. He said he would form no opinion from X-rays
because he was no radiologist and did not pretend to
interpret X-rays (R. . 394, 404) . In other words, for
reasons unstated, Dr. Foskett felt perfectly competent to
testify that fluorine was the probable cause of harm. He
felt his lack of competence only when it came to . stating
reasons for his opinion or explaining away the facts
which discredited it. Thus, his opinion hung suspended
in air, without toxicological or radiological foundation.
In attempting to bring this opinion down to earth, appel
lant sought to ascertain what the elusive facts were upon
which Dr. Foskett relied. His response was so charac
teristic of all the appellees' expert testimony that it is
worthy of quotation :
" Q. Now, what basis existed, Doctor, for your
conclusion as to fluorine being a reasonably probable
cause of the deviation from normal [shown by the
tests] " " " other than the fact that you were
advised or asked to assume that the Martins lived
in the vicinty of the aluminum plant for a four
year period 1 A. Well, I have to start with my find
ings which are those. I think they're on all the
reports and the conclusion from these findings is
that of toxic damage to liver tissue. I haven't con
cluded in those reports that there is any specific
poison identified. But when the assumption is made
that those are the toxins of that type, fluorine and
various compounds comprised in the area and in
that area, it is my opinion that in all probability
accounts for their trouble.
" Q. Well, then, Doctor, as I understand- A.
It's not a conclusion.
" Q. -and correct me if I am wrong in perhaps
overgeneralizing, after running these tests you con
cluded as a pathologist that there had been some
toxic damage to the livers of the humans involved,
is that correct ¥ A. That is correct.
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" Q. And then, inasmuch as you were advised or
knew that they lived in the vicinity of the Trout
dale plant for a four-year period, you concluded
that the toxic material in question was fluorine, is
that right 1 A. I based my answer to that question
entirely upon the way the question was put and it
was my opinion " (R. 391-2) .
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It is plain that, like Dr. Capps, Dr. Foskett assumed his
conclusion.
DR. HARRY C. ToMLINSON
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Dr. Tomlinson was a general practitioner in Troutdale.
He had been the :Martins' neighbor and family doctor since
1947 (R. 306 et seq. ) . He had originally diagnosed the
:Martins ' difficulty as colitis. Later, asked by Mr. Martin
to reconsider (R. 324), he had come to the conclusion that
the Martins had fluorosis. It is clear that that "diagnosis "
did not represent Dr. Tomlinson's independent opinion.
He specifically stated that he did not "make " the diag
nosis himself ; he ' ' accepted ' ' a diagnosis made by others
(R. 326) . He had not even thought of fluorosis " until it
was called to * * * l[his] attention" (R. 327 ) .
Apparently Dr. Tomlinson was not aware that the :Mar
tins showed no bone changes. It was his understanding
that, if a person takes in more fluorine than usual, there
will be bone changes (R. 321 ) . If the Martins showed no
changes, he thought the diagnosis of fluorosis would be
" questionable " (R. 322) . Yet he had not reviewed the
Martins' X-rays (R. 321 ) . Hence, he had not verified the
one fact that he himself considered decisive. Under these
circumstances, it is plain that Dr. Tomlinson did not form
an opinion at all ; he had merely taken the word of others.
DR. HENRY VICTOR Amx
Dr. Adix was a specialist in Portland who had removed
polyps from Paul Martin's nose. He testified they were
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the result of a nasal allergy, and any irritant, such as
pollen, could have caused them (R. 751-2 ) . This testi
mony obviously adds nothing.
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DR. FRANCIS M. KERNAN

Dr. Kernan was a physician in Reno, where the Martins
had lived after leaving Oregon. He merely testified to the
symptoms he had found and stopped there, never indicat
ing what facts (or suppositions) led him to the diagnosis
of fluorine poisoning. He did not know how much fluorine
a person would have to inhale to experience the symptoms
ne had found (R. 286 ) . If the Martins had fluorosis, they
were the only less-than-acute cases Dr. Kernan had ever
seen. His familiarity with the literature was hardly im
pressive ; virtually the only thing he had read on fluorosis
in human beings was a copy of the results of the Fort
. William study-supplied to him by Paul Martin (R. 282 ) .
It is debatable that Dr. Kernan can be said to have
testified to a diagnosis of fluorosis at all. He stated
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"if these people aren't faking * * * they must
have stored fluorine in their bones" (R. 280-1)

OJ
"

not apparently realizing that no skeletal changes had been
found. The following colloquy indicates the weight that
should be given his testimony :
" Q. No. You stated positively that they have
fluorine poisoning. A. No, I did not.
"Q. You will not? A. I said I believe they do.
" Q. You believe they do f A. It's a possibility.
" Mr. Mead : He didn't say that.
" Mr. Yerke : Well, I am asking.
" The Witness : Yes. I said I believe they do
have.
"Mr. Mead : That's right.
" The Witness : No. I said I believe they have it.
" Q. (By Mr. Yerke) : You say's it's a probability? A. Yes " (R. 281-2) .
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These were the experts upon whom lay the entire burden
of showing that the Martins ' injuries were due to ex
posure to fluorides. The following deficiencies in their
testimony will be noted :
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(1) They neither knew nor cared at what concentrations
exposure to fluorides becomes harmful.
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(2) They neither knew nor cared what exposures the
Martins had undergone.
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(3) They did not claim to have identified excess fluorides
in the Martins ' bones, urine, or otherwise to have located
such excess fluorides, with the exception of one single
urine sample.
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(4) With the exception of Dr. Hunter, none of them
claimed ever to have treated a person suffering with
chronic fluorosis. Nor was the literature such as to
permit diagnosis of the unique ailment " subacute fluo
rosis ". They were obviously guessing.
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( 5 ) Dr. Hunter was only assuming that the symptoms
of those workers inside the plant he examined at Fort
William were properly ascribable to fluorides. Further,
he had no quantitative data, such as · the amount of ex
posure, the amount in the urine, etc., to afford a basis for
comparison to the Martins. . His own report showed "no
sign of injury to health " in residents in the neighborhood
of the plant (R. 530-1) . He had no factual foundation
sufficient for any conclusion.
This type of speculative, conclusionary evidence was no
basis on which to allow the question of proximate cause
to go to the jury.
Whether a plaintiff's evidence is sufficient to avoid a
directed verdict is controlled by state law in diversity
cases. McGunegill v. Chesapeake & Ohio Ry. Co., 199 F.
2d 302 (7th Cir. 1952 ) ; Cooper v. Brown, 126 F. 2d 874
(3d Cir. 1942) .
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A recent Oregon case is clearly dispositive of the present
one, Wintersteen v. Semler, 197 Or. 601, 255 P. 2d 138
(1953).
In that case, the defendant, a dentist, had removed the
plaintiff's teeth under anesthesia. After the extractions,
.
the plaintiff was placed on a cot to recuperate. She later
developed an abscess of the lung, which was removed by a
Dr. Tuhy. The abscess was allegedly caused by the defend
ant 's negligently placing her on the cot so that foreign
matter drained down her throat into her lung. Defendant
appealed from a refusal to direct a verdict in his favor.
The proof of the abscess was clear. But the only evidence
connecting it with defendant's conduct was the opinion
of Dr. Tuhy that the abscess "probably" was caused as
alleged. He admitted that either of two other happenings,
unrelated to defendant 's conduct, could have been the
cause. He did not know with certainty which of the three
possibilities had actually caused the abscess. Nevertheless,
he stoutly maintained that these two latter causes were
only "possibilities ", and that the plaintiff 's theory of
causation was " probable ".
The Oregon Supreme Court held that Dr. Tuhy's testi
mony was no proof of causation and reversed with instruc
tions to enter judgment for defendant. The Court said :
"Although we must and do assume as true all facts
to which Dr. Tuhy testified, we are not required to,
nor do we, assume the correctness of any of his
conclusions or opinions unless they are based upon
substantial evidence in the record (255 P. 2d 141) .
*

*

"

' ' An opinion of a medical expert that a result is
'probable ' or 'very likely' presents no question for
jury determination, unless it is based upon facts
and, in the light of all the evidence in the case, is
reasonably sustainable" (255 P. 2d 144) .
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That the Oregon courts will not hestitate to take cases
from the jury when there is no substantial evidence is
shown by the discussion in Farley v. Portland Gas & Coke
Oo., 203 Or. 635, 280 P. 2d 384 (1955) , and Horn v. National
Hospital Ass'n, 169 Or. 654, 131 P". 2d 455 (1942 ) .
. The peculiar form of circular reasoning engaged in by
the appellees was specifically condemned in McKay v.
State . Industrial Accident Commission, 161 Or. 191, 87
P. 2d 202, 205 (1939 ) :
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" We have recently held that the rule which for
bids a jury to speculate on the cause of a death or
injury applies also to the opinion evidence of medi
cal experts. Leona May Vale v. State Industrial
Accident Commission, Or., 86 P. 2d 956. The testi
mony of Dr. Erwin and Dr. Coe that McKay 's
death was due to an injury to his heart has only one
possible basis, and that is the fact that the man died.
Without that there is no evidence whatever from
which such an injury can be found, and the doctors
did not claim that there is. All that could be
definitely lmown about the decedent was that he had
received an electric shock and that he died in an
automobile accident a few hours later. But the cause
of death was the question at issue, and in whatever
form of language the experts might choose to clothe
their opinions they necessarily arrived at them by
assuming as a fact the very thing that was in
dispute. In other words, they reasoned that because
McKav
· sustained an electric shock he came to his
death, and because he died the electric shock must
have produced an injury to his heart capable of
causing death or a collapse. This is not reasoning
from cause to effect ; it is reasoning in a circle. ' '
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J udgment for the plaintiff was reversed and the case was
remanded with directions to enter judgment for the defend
ant.
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Exactly the same circle is being traveled here. The
reasoning is that because the Martins were exposed to
fluorides they developed obesity, polyps, flatulency, etc.,
and because they developed these things exposure to
fluorides must have caused them.
The case should never have gone to the j,ury, or, having
gone there, the appellant 's motion to have the verdict set
aside should have been granted.
POINT IV
The claims of appellees Paul and Verla Martin
were barred by the statute of limitations as a matter
of law.
A.

The actions of Paul and Verla Martin were sub
ject to the Oregon two-year statute of limitations.

The District Court was bound to apply the Oregon
statute of limitationR and the constructions placed thereon
by the Oregon courts. Ragan v. Merchants Transfer db
Warehouse Company, 337 U. S. 530, 69 Sup. Ct. 1233
(1949) ; Guaran-ty Trust Compan-y v. York, 326 U. S. 99,
65 Sup. Ct. 1464 (1945 ) .
The two-year Oregon statute o f limitations governs
these actions.

ORB 12.010
" Actions at law shall only be commenced within
the periods prescribed in this chapter, after the
cause of action shall have accrued, except where a
different limitation is prescribed by statute. "

ORB 12.110
' ' An action " " " for any injury to the person

or rights of another, not arising on contract, and
not especially enumerated in this chapter, shall be
commenced within two years ; " " " . "
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The appellees testified at length to the symptoms which
they claim to be evidence of their fluorosis. Paul Martin
testified in his deposition that by the end of 1948 he had
acquired all the 14 symptoms he claimed (R. 1984-93)
except a lump in his breast, which he said appeared only
two months before his deposition was taken (R. 1991-3) .
He confirmed this testimony on the witness stand (R.
673-4, 710) .
Similarly, Verla Martin testified that by 1948 she had
acquired all 12 of the symptoms listed in her deposition
(R. 1934), except face lesions, which she said appeared
only two months before her deposition was taken (R.
1939-40) . This testimony also was confirmed at trial
(R. 811 ) .
Because it appeared that up to the time her complaint
was filed Paula Martin Yturbide was a minor as to whom
the limitations period did not run, appellant did not move
for a directed verdict against her on this ground.
As to Paul and Verla Martin, however, appellant
asserted as its first ground of motion that their claims
were barred by the statute of limitations as a matter of
law (R. 957, 1862-3) . The District Court denied appellant 's
motions on this ground, holding that a jury question was
presented (R. 959, 1864) .
With one exception, every question presented by appel
lant 's argument was a legal, and not a factual, one. What
was the applicable statute ¥ Upon what occurrence did the
alleged causes of action accrue and the limitations period
begin to run ¥ Those · questions were clearly legal ques
tions for the Court.
Appellant contended that the claims accrued when the
Martins had become aware of their symptoms. The only
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factual question was when that had occurred. ,And this,
though it was a factual issue, was not a jury question in
this case. There was no evidence of any kind from which .
a juror could have reached any conclusion except that the
Martins had become aware of their condition during 1948.
The only relevant evidence anywhere in the record is the
Martins ' own testimony. Under these circumstances, the
single fact involved was established as a matter of law.
The appellant sought to test a legal theory. If the
motion was erroneous in law, it was for the Court to say
so. It could not abdicate that decision to the jury, and it
erred in passing off a clear-cut controversy of law as a
nonexistent dispute of fact.
C.

The alleged causes of action accrued more than
two years prior to suit when appellees first became
aware of their symptoms.

An action for personal injuries suffered through the
continued inhalation of vapors and gases must be brought,
therefore, within two years after the cause of action
accrues. The cause of action accrues when the injured
person first becomes aware of his pathological symptoms,
whether or not he then realizes the full extent of his
lllJUl"leS.
In Piukkula v. Pillsbttry Astoria Flouring Mills Co.,
150 Or. 304, 42 P. 2d 921 (1935) , rehearing denied, 150
Or. 304, 44 P. 2d 162 (1935 ) , the plaintiffs were the
widow and minor son of John Piukkula, who had
allegedly died of an occupational disease contracted,
while in defendant 's employ, through continued inhalation
of flour dust in defendant 's plant. The plaintiffs' cause
of action for death was held to be · maintainable only if
Piukkula had had a cause of action against defendant at
the time of his death. He had no cause. of action, the
defendant contended, because he was barred by the Oregon
two-year statute of limitations. Piukkula had, in fact,
0
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instituted an action on June 8, 1933. Hence, the decisive
question was whether his cause of action had accrued
more than two years prior to that date.
The Oregon Supreme Court, through Judge R,ossman,
posed the question as follows :
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"We come now to the problem of determining
when Piukkula 's cause of action accrued : August
28, 1929, when he entered defendant's employ ; Sep
tember 17, 1930, when he experienced difficulty in
breathing ; January, 1931, when he, for the last
time, worked for the defendant ; or January 22,
1933, when he, for the first time, realized the extent
and seriousness of his ailment ¥ " (42 P. 2d 927)
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Plaintiffs argued for the last date, January 22, 1933,
contending that "when the injury takes the form of an
occupational disease ' the statute of limitations does not
begin to run until the workman 's condition of health be
comes so serious that he realizes the extent of his disease' "
( 42 P. 2d 927) .
The Court rejected this theory and held that Piukkula's
action had been barred. It concluded that on September
17, 1930, when Piukkula became aware of the symptoms
of his injury, his cause of action accrued and the limita
tions period began to run. The Court said :
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" The plaintiff does not charge that the defendant
in any way concealed anything concerning the pur
ported ailment. We are not called upon to deter
mine the precise moment when the tortious act
occurred. The complaint alleges that on September
17, 1930, more than two years before Piukkula filed
his complaint, he experienced difficulty in breath
ing and, upon the advice of a physician, left the
defendant 's employ to pursue other work in the
out"of-doors. If the defendant was responsible for
the ailment of which Piukkula was then suffering,
the ailment had already achieved substantial pro-

·
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portions and had inflicted upon him an appre
ciable injury. In other words, at that time, if the
averments of the complaint are true, the defendant
had breached a duty which it owed to Piukkula and
tire breach of the duty had resulted in an injury to
him of which he was actually aware. It is evident
from the foregoing · that the application of the
aforementioned principles requires a conclusion that
the limitation period began to operate not later
than September 17, 1930" (42 P. 2d 929 ) .
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Applying the court 's language to the cases of Paul and
Verla Martin, the only possible conclusion is that their
suits were barred. By their own testimony, in 1948, more
than two years before the filing of their complaints, they
had experienced all of the symptoms summarized above.
If the appellant was responsible for the ailments from
which they were then allegedly suffering, according to
their own testimony those ailments had already " achieved
substantial proportions and had inflicted upon them an
appreciable injury. " Therefore, their alleged causes of
action accrued, and the limitations period began to run,
not later than the end of 1948. Because their complaints
were not filed until January 7, 1952, they were not filed
within the two-year limitations period. Hence, the claims
of Paul and Verla Martin are barred by the applicable
Oregon statute of limitations as a matter of law.
For this reason, it was error for the District Court to
refuse to direct verdicts for appellant in No. 14,991 (Verla
Martin) and No. 14,992 (Paul Martin) . Therefore, in those
two actions this Court should reverse the judgments below
and remand those cases to the District Court with instruc
tions to enter judgments in favor of appellant.
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. POINT V
Errors were committed by the District Court which
require a new trial in the event that judgment is not
entered for the appellant.
A.

The instruction to th e jury with respect to res ipsa
loquitur was erroneous.

The erroneous nature of the Court's view of res ipsa
loquitur has been analyzed in Point II. The entire instruc
tion (R. 1879-81) is set out in the Specifications of Errors.
Res ipsa loqu·itur is inapplicable to this state of facts.
Even if the case properly went to the jury despite proof
of all possible care and lack of foreseeability of personal
injury, it was clearly error to give the quoted instruction.
It appears quite plainly to say that if the jury finds injury
they may from that infer negligence in the absence of " an
exculpatory-that means lack of a fault-explanation as to
*
*. "
This
the circumstances of such an emanation
means, or certainly could be understood by the jury to
mean, that if they find injury they should allow recovery,
inasmuch as the circumstances had been fully explained
but apparently not in a manner which the Court regarded
as exculpatory.
There is reason to believe that it is reversible error in
Oregon to give any instruction at all, on res ipsa loquitur,
and Oregon law on this point would govern the present
actions, Woodworkers Tool Works v. Byrne, 191 F. 2d 667,
674 ( 9th Cir. 1951 ) . The case of Ritchie v. Thomas, pre
viously discussed, contains the following language :
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" It follows that the reasons and the statutes which
require a trial court to instruct the jury in cases
of legal presumption do not require trial courts to
instruct on inferences of negligence arising from
the rule of res ipsa loquitur. Under statute, the
inference of negligence which is raised by applying
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the rule of res ipsa loquitur is to be. deemed a
deduction which the reason of the jury makes from
the facts proved, without an express direction of law
to that effect. O.C.L.A. '§2-402. :[Present ORS
41.320] How can it be error for the. court to
refrain from giving the jury an instruction concern
ing the exercise of their reason upon an issue of
fact.
"
"
"
" Since the effect of the rule is merely to take the
plaintiff 's case to the jury, we see no more reason
for requiring the court to comment on this type of
circumstantial evidence than upon any other type.
Whether it would be reversible error for a trial
court to instruct on the inference which arises in
this type of case is a matter which need not now
be decided" ( 224 P. 2d 550-1) .
If one compares this statement with the following language of the instruction to the jury :
" " " " they are entitled to, and you must con

sider, the rule or doctrine of the law of negligence
generally referred to as res ipsa loquitur, which
merely means and is translated as, ' The thing
speaks for itself ' " (R. 1879 ) .

it is apparent how far the spirit of the instruction was
from the law of Oregon. Whether or not every instruction
to the jury on res ipsa loqt�itur would be error, this one
certainly was. A "rule " or " doctrine of the law" which
the jury " must consider ", with that resounding Latin
name, is a far cry from " a deduction which the reason
of the jury makes from the facts proved, without an ex
press direction of law to that effect. "
We shall not further consider the instruction piece by
piece, though more of it is equally defective, as discussed
in Point II. Taken as a whole, it is absolutely confusing,
even to a lawyer. One wonders what the jury made of it.
Whatever the Court may have. meant by it, this was too
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dangerous a subject for the appellant to be handicapped
with the jury by this type of language.
In Williams v. Portland General Electric Co., 195 Or.
597, 247 P. 2d 494, 500 (1952 ) , in affirming an order grantmg a new trial the Court said :
' ' The parties to any jury case are entitled to have
the jury instructed in the law which governs the
case in plain, clear, simple language. The objective
of the mold, framework and language of the instructions should be to enlighten and to acquaint
the jury with the applicable law. Everything which
is reasonably capable of confusing or misleading
the jury should be avoided. Instructions which mislead or confuse are ground. for a reversal or a new
trial. ' '
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The instruction on res ipsa loquitur plainly requires a
new trial.
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by appellant with regard to the statute o·f Iimitations applicable to the claims of Paul and Verla
Martin was improper.

The District Court refused, over appellant's timely objection (R. 1897 ) , to give the following requested instruction (No. 14,991, R. 38 ; No. 14,992, R. 39) :
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Failure to give the instruction to the jury requested
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" In the actions commenced by Paul Martin and
. Verla Martin, defendant has contended that plaintiffs' causes of action are· barred by the two year
Oregon statute of limitation. These actions were
instituted on January 7, 1952. . I instruct you that,
if the conditions which Paul Martin and Verla Martin contend are symptomatic of their claimed injuries became evident to them prior to January 7,
1950, you must return your verdict for defendant
and against Paul Martin and Verla Martin. "
The appellant had requested a directed verdict on the
ground that the actions of Paul and Verla Martin were
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barred by the statute of limitations as a matter of law ;
the motion was denied, the Court holding that a jury
question was presented. Even if such a factual question
was presented, it was the Court 's responsibility to instruct
the jury on the applicable law. As previously shown in
Point IV, the Oregon two-year statute of limitations · was
applicable and the limitations period began to run at the
time when ;raul and Verla Martin became aware of the
symptoms of their claimed injury.
Hence the District Court erred in refusing to instruct.
the jury that those appellees could not recover if the jury
found they had become aware of their symptoms prior to
January 7, 1950, two years before the commencement of
action. Therefore, in No. 14,991 (Verla Martin) and No.
14,992 (Paul Martin) this Court should reverse the judg
ments below and remand those cases to the District Court
for new trial.
C.
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Admission of evidence at the trial with respect
to damage to cattle by fluoride emanations was
improper.

In his opening remarks, counsel for appellees predicted
over appellant's objection :
our evidence will show, that the con
tamination on the Martin property was so bad
after the plant commenced its operations that the
[Martins '] cattle sickened and many of them died
and they have obvious results of the fluorine poison
ing "' • " " (R. 122).
""

*

"

Turning from prophesy to history, counsel added :
" And, that issue, of course, " " " has been
settled in another lawsuit and the Martins have
been compensated, • • " " (R. 122) .
Whether or not it was proper thus to dangle an irrele
vant prior judgment before the jury's eyes, counsel's
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statement at least served to pinpoint appellees ' purpose
in introducing evidence of damage to their cattle. They
sought to have the jury infer that fluorine emanations
which harmed cattle would injure human beings as well,
and that therefore the Martins suffered fluorine poisoning.
However, as Dr. Princi testified, in view of the quanti
ties of foliage eaten by cattle
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there is no honest basis of comparison "

On this point also, while obviously the cattle case cannot
now be retried, it may be noted that at least one judge has
expressed considerable skepticism as to the damage done
to cattle by appellant's fluorides, Arvidson v. Reynolds
Metals Co., 125 F.Supp. 481 (W.D.Wash. 1954), now on
appeal.
From the outset, appellant repeatedly objected that
such evidence injected collateral issues into an . already
overcomplicated trial and that it was not relevant because
appellees had proved no relationship between the claimed
bovine damage and the human injuries in suit (e.g., R.
121-2, 351, 650) . Nevertheless, the Court, after instructing
the jury as to the weight of such evidence, permitted the
· appellees to produce testimony concerning the condition
of the cattle ( R. 120-3, 245, 314, 351-9, 363-4, 366-83, 404-5,
407-9, 411-3, 452-3, 457-9, 479-88, 640-2, 646-50, 662-3, 66972, 717-8, 726-31, 732-9, 772-6, 782-803, 882-917) . Faced
with the Court's ruling, appellant had no choice but to
cross-examine at length and bring its own evidence that the
cattle were not injured (R. 997-1000, 1392-4, 1449, 1590"
1703, 1730-7) . The admission of this whole class of testi
mony could not have helped the jury, must have confused
them, and was erroneous to the prejudice of appellant. ·
Without question, a plaintiff can generally prove a
thing's capacity or tendency to harm him by proving
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other instances where that thing has similarly harmed
others. The jury is permitted to infer that what happened
once may well have happened twice. But no such infer
ence can arise unless those other instances occurred under
conditions similar to those surrounding the case under
consideration. Like causes produce like effects only when
the conditions under which they operate are similar. The
rule is stated in 2 Wigmore, Evidence ·§442 (3d ed. 1940) :
" The similarity that is required is, in short, a
similarity in essential circumstances, or, as it is
usually expressed, a substantial similarity, i.e. a
similarity in such circumstances or conditions as
might supposably affect the result in question. "
, 284
Or.
In Tuite v. Union Pacific Stages, Inc.,
P. 2d 333, 345 (1955 ), the Court said, quoting an earlier
case :
--

--

" ' The principle is that at best it is within the
discretion of the court to admit any testimony
whatever about experiments or similar occurrences.
But in any event the conditions must appear to be
substantially the same. It is not within the dis
cretion of the court to admit evidence about experi
ments, unless the conditions are substantially
alike. ' "
This is all a matter of common sense. It is wasteful,
and often prejudicial, to clutter up the record with false
analogies.
There is one essential difference between cattle and
human beings which for present purposes makes any con
sideration of the effect or lack of it of fluoride emissions
upon cattle improper. That is that cattle eat grass, and
people do not. Grass accumulates fluorides from the air
and from the particles which settle on it (R. 998-9) , and
· cattle eat huge quantities of grass.
Dr. Oliver C. Compton, a horticulturist called by the
appellees, testified that he had tested pasture grasses
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growing on and near the Martins ' . property arid found
proportions of flluorine up to 64 parts per million
(R. 154) . This compares with a maximum concentration
in the air of .017 parts per million at a point a mile nearer
the plant (R. 1452) . Thus the grass has on the order of
4,000 times as great a concentration. Dr. Kehoe testified
that " only a very minute proportion of that . �fluorine]
absorbed by the animal would come from the air because
it would come from the vegetation which had been exposed
to the air, and it would also come from vegetation which
had been contaminated by a particulate deposited on the
plant " (R. 1000) .
On the other hand, as has already been discussed in
Point I-B, there was no evidence that the Martins got any
fluorides in their food (R. 183-4, 821, 999, 1371) , and the
amount they could have received from the air was in
finitesimal.
There are also physiological differences between cattle
and people. Cattle are ruminants with four stomachs, and
part of their digestive process involves the use of certain
enzymes to break down cellulose. Dr. Keith P. Keller,
appellees' principal veterinary expert, testified that fluor
ides cause a disturbance in the cow 's enzyme system which
destroys this ability . to digest cellulose and causes the
cow to become emaciated (R. 865-6 ) .
Thus cattle differ from people, which is perhaps the
reason we are told that fluorides made the Martin's cattle
thin and the Martins themselves fat (R. 1027, 1351, 1354) .
Dr. ;Machle (R. 1449) , Dr. Kehoe (R. 998 ) , and Dr.
Princi (R. 1393) testified that there was no basis for com
parison between cattle and people in this regard. The
appellees' witnesses made no effort to show that the two
are comparable, except for a general statement that
fluorides are a poison to living cells whether human or
animal (R. 371 ) . This thought, however, ignores the

62
enormous difference in intake, as well as the physiological .
differences between :men and cattle.
It is apparent that this whole line of irrelevant material
was introduced at astonishing length solely to confuse
and prejudice the jury. Almost 300 pages. of the tran
script on these appeals are devoted to evidence concerning
the claimed cattle damage. Just the examination of
appellees ' principal veterinary witness, Dr. Keller, con
Rumes almost 100 pages (R. 822-907) . There were so
many veterinary exhibits that a separate identification
system was established for them (No. 14,990, R. 42-4 ) .
The very bulk of that evidence suggests how many issues
were explored.
The examination of Dr. Keller serves as the pr1me
example. In the normal process of giving his qualifica
tions, the doctor testified to his only publication, the
co-authorship, with Dr. Udall of Cornell University, of
an article on fluorosis in cattle in the Columbia River
valley (R. 823-4) . Asked on cross-examination how much
fluorine a cow could ingest before its growth would be
inhibited, Dr. Keller testified that that was out of his
field (R 855 ) . When a figure of 2 to 3 milligrams per
kilogram of body weight was read to him out of the
article he took credit for, Dr. Keller could not affirm or
dispute it, but attributed it to Dr. Udall, who " actually
wrote this article " (R. 857) , and who had courteously
named Dr. Keller as co-author because Dr. Keller had
gathered " clinical evidence " (i.e., examined cattle in the
field) (R. 854) .
At another point, Dr. Keller placed emphasis on his
findings that the teeth of the Martin cattle were mottled
and abnormally worn, presumably due to fluorine (R.
826-7, 828-9). In his view, mottled teeth occur only in
conjunction with other internal injuries, and hence
mottling implied the presence of other damage from
fluorine (R. 859-60). Appellant then read to him from the
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" Fluorine has a deleterious effect on tooth devel
opment even in a dose that has no other injurious
effect" (R. 860) .
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This time Dr. Keller did not disclaim responsibility for
the statement. Instead, he said that it did not contradict
his testimony, because the article referred to the ingestion
of fluorine in feed supplements, while he was talking about
damage from airborne fluorides (R. 860-2) .
Appellant thereupon ded an article by C. S. Hobbs of
the University of Tennessee (Ex. No. 793), who had
tested both cattle artificially dosed with sodium fluoride
in salt form and cattle pastured near an aluminum
plant. He had found that " the fluorine from sodium
fluoride is as toxic and probably more toxic to cattle as
fluorine in contaminated forages from an area near an
aluminum smelting plant " (R. 863 ) . There followed a
discussion of the similarities and differences between
artificial dosage and ingestion through forage (R. 863-5) .
Having explored the connection between mottled teeth
. and other symptoms, appellant inquired concerning the
time when the teeth had become mottled. Agreeing that
fluorine could cause mottling only before the tooth erupted
through the gum, Dr. Keller testified under cross-examina
tion that most of the mottling he found must have occurred
before the fall of 1946, when appellant began to operate
the Troutdale plant (R. 869-74, 875-8) .
Even this brief resume is enough to show that here,
truly, was a lawsuit within a lawsuit. As many subsidiary
issues were paraded before the jury as though the cattle
damage had been the gravamen of the action. That dam
age was far from conceded. A veterinarian called by
appellant who had examined the Martin's cattle categori
cally denied that they were suffering from fluorosi>: (R.
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1612-35). The record was already bulging with medical
testimony concerning the alleged human injuries. The
full-scale trial of this subsidiary issue, also highly tech
nical in nature, was sure to distract the jury's attention
from the basic and complex questions upon which recovery
depended.
'"
Furthermore, admission of this evidence was prejudicial
to appellant, not only because it complicated the trial, but
also because it lent an unwarranted air of credibility to
otherwise speculative conclusions of appellees' medical
experts. At least three of appellees' medical witnesses,
when pressed for facts to justify their conclusions that
fluorine was the cause of the Martins' symptoms, pointed
to the claimed damage to cattle, of which they apparently
had been informed by Mr. Martin before making their
diagnoses. For example, Dr. Tomlinson testifie d :

This
and r
D.

(

" A. * *
But in view of the fact that the
exposure was so great at that time from the cattle
findings"Q. From whaU A. -from the cattle findings,
why it was ahnost inconceivable to me that if the
cattle in the surrounding territory had so much
fluorine that they [the Martins] wouldn't come in
contact with it" (R. 314 ) .
"

Dr. Foskett and Dr. Capps made similar references to
their reliance on damage to cattle (R. 245, 393}.
The evidence showed that cattle damage was not rele
vant to prove human injury. Thus, to the extent that
their opinions depended on cattle damage, appellees '
medical witnesses relied on an irrelevancy. Yet, by
judging the cattle evidence relevant and admitting it, the
District Court erroneously allowed the jury to consider
that evidence not only by itself but also to bolster highly
speculative medical opinions. For these reasons, the error
of the District Court in admitting evidence of alleged
damage to appellees ' cattle was prejudicial to appellant.
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This Court should, therefore, reverse the judgments below
. and remand these cases to the District Court for new trial.
D.

of two of appellees' physicians was. improper.

Soon after the commencement of these actions, appellant
served written interrogatories on each of the appellees,
·. pursuant to Rule 33 of the Federal Rules of Civil
Procedure. Those interrogatories were duly answered
(R. 8-13). Subsequently, appellant took each appellee 's
deposition pursuant .to Rule 26 of the Federal Rules of
Civil Procedure (R. 1902-2018) . It appeared from some of
the appellees ' testimony that Paul and Verla Martin had
consulted Dr. Ralph Hills and a Dr. Proctor, both
of Johns Hopkins Hospital, Baltimore, Maryland, in con
nection with their claimed injuries (R. 1954-6, 1998-9,
2001-2, 2004-6) . Apparently Paula Martin Yturbide had
consulted neither doctor (R. 1920 ) .
Appellant thereafter sought to take the depositions of
Doctors Hills and Proctor. Appellees moved under Rule
30 (b) of the Federal Rules of Civil Procedure to have the
depositions cancelled, or, alternatively, to have the scope
of examination limited to matters not privileged. The
Court held that information possessed by Dr. Hills and Dr.
Proctor was privileged under Oregon law and that the
privilege had not been waived. Therefore, it excluded
from the scope of examination any privileged matters
(No. 14,991 and No. 14,992, R. 14-21, 53, 55) .
Appellant opposed the motion on the ground that Mr.
and Mrs. Martin had previously waived their privilege with
respect to such information ; that they had voluntarily
opened the subject of their physical condition by disclosing

3ial
but
to
.cal
;�s,
hat
ted
tly
eir
;he
tle
gs,
:he
tch
lll

to
le
:at
�s '
by
he
er
ly
or
ed
lt.

Failor� to permit full examination before trial

I! .
:

66
their consultations with numerous physicians, including
Dr. Hills and Dr. Proctor, and by cataloguing the alleged
injuries and symptoms which prompted these consultations.
Prior to the appellees ' motion, Paul Martin had fully
testified concerning his physical condition. In answer to·
Defendant's Interrogatories Numbers 5 and 6 (No. 14,992,
R. 11) , and in his deposition (R. 1983-4), he had described
all his large catalogue of symp�oms and alleged injuries.
He had also testified extensively concerning his con
sultations with various doctors concerning his alleged ail
ments. Twice, once in answer to appellant's interroga
tories and again in his depositio:tt, he testified to consulta
tions with Dr. Hills and Dr. Proctor (No. 14,992, R. 12,
2001-2) . He reported a general examination and subse
quent report by Dr. Hills and a sinus operation by Dr.
Proctor (R. 2004-6) . More than 30 pages of Paul Mar
tin 's 40-page deposition concerned his physical condition
and his consultations with physicians relative thereto
(R. 1975-2016) .
Verla Martin gave substantially similar testimony. In ·
answer to Defendant 's Interrogatory Number 5, she
claimed all the illnesses claimed by her husband except
polyps in the nose and rhinitis. Answering Defend
ant's Interrogatory Number 6, she gave a list of symptoms
identical, word for word, with the list given by her hus
band (No. 14,991, R. 11 ) . In her deposition, she recited
again all her alleged ailments (R. 1933-4) . Like her
husband, she reported consultations with many physicians,
including Dr. Hills and Dr. Proctor (No. 14,991, R. 12,
1954-6, 1998-9) . More than 30 pages of her 42-page depo
sition concerned her physical condition and her consul
tations with numerous physicians (R. 1930-72) .
Rule 26(b) of the Federal Rules of Civil Procedure per
mits examination of the deponent regarding "any matter,
not privileged", which is relevant to the subject matter
of the action. Because the law of the state in which a
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federal court sits decides what matter is privileged, the
District Court correctly referred to Oregon law. The
Oregon statute provides :
ORS 44.040(1) (d)
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" A regular physician or surgeon shall not, with
out the consent of his patient, be examined in a
civil action, suit or proceeding, as to any informa
tion acquired in attending the patient, which was
necessary to enable him to prescribe or act for the
patient. "
The federal courts also look to state law to determine
.
whether a party has waived his privilege, En.gl v. Aetna
Life Ins. Co., 139 F. 2d 469, 470 (2d Cir. 1943 ) ; Munzer
v. Swedish American Line, 35 F. Supp. 493 (S. D. N. Y.

1940) .
The District Court, therefore, should have consulted the
Oregon statute on waiv:er, as interpreted by the Oregon
Supreme Court. Had it done so, the Court could only
have concluded that plaintiffs Paul and Verla Martin had
waived their privilege.
The Oregon statute provides :
ORS 44.040 (2)
"If a party to the action, suit or proceeding offers

himself as a witness, it is deemed a consent to the
examination also of a " " * physician or surgeon
on the same subject. ' '
In Forrest v. Portland Ry., L. <f; P. Co., 64 Or. 240, 129
Pac. 1048 (1913 ) , the Supreme Court of Oregon considered
at length the application of this provision in a personal
injury action. All the facts had been stipulated except
the damages. At the hearing on damages, the plaintiff
" offered herself as a witness, and testified at length
about the extent and nature of her injuries and
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physical condition, and detailed how she had con
sulted several physicians, some of whom she called
as witnesses in support of her case " (129 Pac.
1049 ) . ..

tl1e
nur
By
con
sco
Prc

Plaintiff testified to consultation with a Dr. Marsh, who
was thereafter called as a witness by defendant Plain
tiff asserted her privilege, and the trial court barred Dr.
Marsh from testifying, according to an offer of proof, to
his negative diagnosis in plaintiff's case. That ruling was
the sole ground of appeal. The Oregon Supreme Court
reversed the judgment for the plaintiff, holding that plain
tiff had waived her privilege. The Court held that the
Oregon statute on waiver
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" gives legislative sanction to the common-sense
reason that if a party of his own accord shall with
-draw the privileged veil of privacy which, for his
own protection, the law has placed around the rela
tion of physician and patient, the whole matter is
thereby set at large. " * * The subject under con
sideration as stated in the complaint and about which
the plaintiff spoke herself as a witness was her
physical condition, including a displacement of her
uterus and injuries to her nervous system. When
she testified on that subject, under the provisions
of Section 734, L. 0. L. [now ORS 44.040 (2),
supra] , she consented to the examination of her
physician or surgeon on the same subject " (129
Pac. 1050) .
The District Court was bound to apply the law of
Oregon, thus formulated by the state 's highest court. The
Martins ' depositions were "testimony", and, as deponents,
they were " witnesses", Rule 30 (c) of the Federal Rules
of Civil Procedure. They certainly could have raised the
privilege by objecting to defendant's interrogatories or
to the examination on deposition. Munzer v. Swedish
American Line, 35 F. Supp. 493 (.S. D. N. Y. 1940).
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Instead, they chose to testify under oath concerning
their alleged illnesses and their consultations with
numerous physicians, including Dr. Hills and Dr. Proctor.
By doing so, they openeg the subject of their physic!:ll
condition to inquiry. Hence it was error to restrict the
scope of appellant's examination of Dr. Hills and Dr.
Proctor.
The 'bistrict Court 's order was clearly prejudicial to
appellant. The existence, cause and extent of appellees'
alleged injuries were directly in issue. A major part of
the trial was devoted to the testimony of experts bearing
on appellees ' physical condition. Appellant was entitled
to the full benefit of the federal discovery procedure in
making its case on these crucial issues.
Apart from the question of privilege, it was a proper
case for discovery. By testifying that they had consulted
Dr. Hills and Dr. Proctor with reference to the injuries
m suit, Paul and Verla Martin bore witness that the
information in the doctors ' hands was " relevant to the
subject matter " of the action within the meaning of Rule
26 (b) of the Federal Rules of Civil Procedure.
There was much to indicate that information possessed
by Dr. Hills and Dr. Proctor would have been valuable
in assessing appellees ' true state of health. It is, in fact,
significant that appellees called neither doctor as a witness
during the trial. The Martins under�ent a thorough
check-up in the Johns Hopkins Hospital under the super
vision of Dr. Hills. All the doctors who examined the
appellees reported their findings to him. He also made
his own general physical examination of the Martins (R.
1955, 2005 ) . Yet appellant was unable to ask Dr. Hills
his diagnosis, the results of tests run at Johns Hopkins
or his opinion of the cause of appellees' ailinents, if any.
Similarly, Paul Martin testified that Dr. Proctor was
a nasal specialist to whom he was referred by Dr. Hills.
Dr. Proctor made an examination of his nasal condition

.- · . -
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and operated on his sinuses (R. 2006). Paul Martin
claimed aggravation of sinus condition as one of his in
juries, and he voluntarily disclosed Dr. Proctor's surgery.
Yet appellant was barred from discovering from Dr.
Proctor his analysis of Paul Martin 's condition and its
causes.
Considering the importance of medical issues at the
trial, the assured relevancy of the information withheld
and its indicated importance, the order of the District
Court prejudically affected substantial rights of the ap
pellant. Therefore, in actions No. 14,991 (Verla Martin)
and No. 14,992 ( Paul Martin) , this Court should reverse
the jfldgments below and remand these two cases to the
District Court for new trial.
Conclusion

Because of the failure to direct verdicts for the appellant
or to set the verdicts aside and enter judgments for the
appellant, the judgments below should be reversed and
the cases remanded to the District Court with instructions
to enter judgments for the appellant. Otherwise, the
judgments below should be reversed and the cases
remanded to the District Court for new trial.
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